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Court of Appeals of the District of Columbia. 


No. 4191. 

Alexander C. Shaw, &c., Appellant, 

vs. 

Hubert Work, Secy., &c. 


a Supreme. Court of the District of Columbia 

In Equity. 

No. 41866. 

Alexander C. Shaw, Attorney-in-Fact for N. R. Waterman, 

Plaintiff, 

vs. 

Hubert Work, Secretary of the Interior, Defendant. 

The United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed October 31, 1923. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 41866. 

Alexander C. Shaw, Attorney-in-Fact for N. R. Waterman, 

Plaintiff, 

vs. 

Hubert Work, Secretary of the Interior, Defendant. 

To the Supreme Court of the District of Columbia, holding an Equity 
Court: 

The Plaintiff, Alexander C. Shaw, as attorney in fact for N. R. 
Waterman, brings this, his bill of complaint, on his own behalf, 
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against Hubert Work, a citizen of the state of Colorado residing in 
the District of Columbia, in respect of the matters and things here¬ 
inafter set forth, and respectfully represents: 

(1) The plaintiff is a citizen of the State of Oregon, residing in 
the city of Portland in said state. At the time of filing this bill of 
complaint the defendant is Secretary of the Department of the 
Interior, and as such has charge of tlie administration of the laws 
of the United States relating to the public lands and he is sued in 
his official capacity as such Secretary as hereinafter set forth. 

(2) In the year 1900 the 120 acres of land involved herein, being 
N. E. % of N. E. *4, and W. V 2 of N. E. *4 of Section 14 Township 

14 South, Range 3 East of the Willamette Meridian in the 

2 County of Linn, State of Oregon, were entered by certain 
parties under the Timber and Stone Act of June 3, 1878 

(20 Stat. 89), said lands being at the time public lands and there¬ 
fore subject to sale or other disposal under the general laws of the 
United States applicable thereto. In the year 1902 the United 
States issued patents for said lands to the assignees of said parties. 
The plaintiff herein is in no way connected with said parties or with 
their assignees, or with the fraud which the courts found had been 
committed by them as hereinafter set forth. On May 25, 1908 the 
United States filed suit in the Circuit Court of the United States 
for the District of Oregon to cancel and set aside said patents on the 
ground that the original entries were fraudulent, having been made 
at the expense and for the benefit of persons other than the entry- 
men. On October 20, 1910 said court entered a decree (U. S. vs. 
Smith et al., 181 Fed. 545), declaring that said patents “are hereby 
cancelled, annulled and set aside.” Before such decree became final 
the defendants therein duly appealed from the decision of said court 
to the Circuit Court of Appeals for the Ninth Circuit and filed the 
necessary bond. On May 20, 1912, the last mentioned court en¬ 
tered a decree (U. S. vs. Smith et al., 196 Fed. 593), affirming the 
decree of the lower court, but on June 24, 1912, duly allowed an ap¬ 
peal to the United States Supreme Court and entered an order stat¬ 
ing that “said appeal, having been allowed, it is ordered that the 
same shall operate as a supersedeas, the appellant having executed 
bond in the penalty of $500.00. as provided bv law, and the Clerk is 
hereby directed to stay the mandate of the United States Cir- 

3 cuit Court until the further order of this Court.” The usual 
citation was served on the United States on July 3, 1912, 

and the record upon appeal to the United States Supreme Court was 
filed in said Circuit Court of Appeals on August 5, 1912, which was 
eight days before the issuance of the Presidential withdrawal order 
of August 13, 1912 hereinafter set forth. 

(3) On March 8. 1915 the United States Supreme Court (236 
U. S. 574), affirmed the decree of said Circuit Court of Appeals, thus 
finally cancelling said patents and revesting in the United States the 
title to the lands covered thereby. Under date of April 20, 1916, the 
Commissioner of the General Land Office wrote a letter to the Regis¬ 
ter and Receiver of the United States Land Office at Roseburg, Ore- 
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gon, stating, among other things, that the patents to said 120 acres of 
land and to other lands in the same vicinity and in the same condi¬ 
tion ‘‘have been cancelled by decree of court, which decrees have be¬ 
come finally effective and have been duly recorded;” that, however, 
said lands “were withdrawn by Executive Order of August 13, 1912, 
pending the enactment of legislation in regard thereto;” and hence 
that they should note upon their records that the patents thereto 
“have been cancelled and the lands restored to the public domain, 
but will not become subject to entry or any form of disposal until you 
are so instructed by this office.” A true and correct copy of said let¬ 
ter of April 20, 1916 (excepting the legal descriptions and certain 
immaterial matters) is attached hereto, marked Exhibit “A” and 
made a part hereof the same as if fully set forth herein. Thereupon 
said Register and Receiver, on the official records of their 

4 office, made opposite each of the entries covered by said Ex¬ 
ecutive Order of August 13, 1912, hereinafter set forth, a nota¬ 
tion reading as follows: 

“The patent issued hereon is cancelled by Com. letter ‘FS’ of April 
20, 1916, and the land restored to the public domain, but is not sub¬ 
ject to any entry or disposal until further instructions.” 

(4) On July 3, 1912, which was soon after said decision of said 
Circuit Court of Appeals on May 20, 1912. Senator Chamberlain of 
Oregon introduced a bill (S. 7237) in the 62nd Congress to include 
in the Santiam National Forest 3,200 acres of land involved in the 
above mentioned suits (and only those lands) constituting nearly all 
of such of the lands involved in said suits as were located outside of 
said Forest. Said 62nd Congress did not expire until March 3, 1913. 
On August 13, 1912 President Taft, upon recommendation, as 
therein stated, of the Department of Agriculture, issued a withdrawal 
order reading as follows: 

“Under authority of the act of Congress approved June 25, 1910 
(36 Stat., 847), and on the recommendation of the Secretary of 
Agriculture, it is hereby ordered that the public lands herein de¬ 
scribed be temporarily withdrawn from settlement, location, sale or 
entry, subject to the provisions of the aforesaid act, to wit” (describ¬ 
ing 3,200 acres, including the 120 acres involved herein). 

“The object of this withdrawal is to withhold from disposition 
lands awarded the United States by the Circuit Court for Oregon 
October 20, 1910, and May 20, 1912. by the Circuit Court of Appeals, 
pending disposition by Congress of legislation now before it looking 
to the inclusion of the lands within a national forest.” 

The President referred in said order to said Act of June 25, 1910, as 
his authority for the issuance thereof, but the plaintiff avers that, for 
the reasons hereinafter set forth, the President had no power under 
said Act to make said withdrawal order. 

(5) The “pending” legislation mentioned in the above 

5 quoted withdrawal order was the above mentioned bill intro¬ 
duced on July 3, 1912 as aforesaid, which however was not 
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passed at said 62nd Congress or at any subsequent Congress. The 
only other bills ever introduced in either House of Congress on the 
subject of including in said Santiam National Forest said 3,200 
acres or any part thereof was a similar bill introduced by Senator 
Chamberlain in the Senate at the 64th Congress and another similar 
bill introduced in the House at the 66th Congress by Congressman 
McLaughlin of Michigan. All of said bills were introduced, not at 
the request of the Department of the Interior, but at the request of 
the Department of Agriculture. None of said bills were ever voted 
on, nor were they even called before either House of Congress for 
consideration. 

(6) On November 22, 1917, which was more than five years after 
said order of August 13, 1912 and nineteen months after the above 
quoted notation of restoration on said official records by said Register 
and Receiver, and when no claim to said 120 acres involved herein or 
to any part thereof by any one except the United States appeared of 
record in said office or elsewhere, and when no legislation regarding 
said 120 acres or any part thereof was pending in either House of 
Congress, the plaintiff' herein, in accordance with the law and the 
regulations of the Interior Department applicable thereto selected 
said 120 acres in completion of exchange of lands under the Act of 
June 4, 1897 (30 Stat. 36), thus accepting the invitation and pro¬ 
posal from the United States therein contained for an exchange of 
lands. Said Act provides as follows: 

“That in cases in which a tract covered by an unperfected 
6 bona fide claim or by a patent is included within the limits 
of a public forest reservation, the settler or owner thereof may, 
if he desires to do so, relinquish the tract to the government and may 
select in lieu thereof a tract of vacant land open to settlement not ex¬ 
ceeding in area the tract covered by his claim or patent.” 

The plaintiff avers that the base land for said lieu selection was 
N. i/ 2 of the S. W. y 4 and the S. W. Vi of S. W. % of Section 16, 
Township 24 South, Range 2 East, of the Salt Lake Meridian, in 
the County of Sevier, State of Utah, containing 120 acres; that said 
base land was originally granted by the United States to the State 
of Utah for the use of schools; that said state dulv transferred title 
thereto to said N. R. Waterman; that said base lands were located 
within the boundaries of the Fish Lake Forest Reserve; and that 
accordingly, pursuant to the invitation of said Act for an exchange 
of land, said N. R. Waterman and wife duly relinquished and 
reconveyed said land to the United States, arid then said N. R, 
Waterman, through the plaintiff* as his duly authorized attorney 
in fact, selected in lieu of said base lands tlie 120 acres involved 
herein as aforesaid. The plaintiff avers that at the time of such 
selection he tendered to said Register and Receiver the fees and 
commissions, and filed non-mineral and non-occupancy affidavits 
and other showings prescribed by law and the regulations, and 
complied in every respect with all the laws of the United States and 
all the regulations of the Department of the Interior applicable 
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thereto; that the selected lands involved herein were at that time 
vacant and open to settlement and were otherwise of the character 
provided for in said Act of June 4, 1897 and in the departmental 
regulations issued thereunder; and that upon making such selec¬ 
tion as aforesaid he acquired a vested right in the selected 

7 lands of which the defendant cannot lawfully deprive him, 
and was and is entitled to have a patent to said lands from 

the United States; but that the defendant and other officers in the 
Interior Department have refused for the reasons hereinafter set 
forth to issue such patent, which refusal the plaintiff avers is arbi¬ 
trary, unwarranted and unlawful and their action casts a cloud on 
the plaintiff’s vested interest in said selected lands. 

(7) When the plaintiff made said selection on said November 
22, 1917, said Register and Receiver rejected it solely on the fol¬ 
lowing grounds as shown by their official records: 

“Because the land is not subject to entry until this office is so 
advised by the G. L. O. Comm’rs letter ‘FS’ of April 20, 1916. 
Subject to appeal. Fees and commissions and excess payment ten¬ 
dered in full and refused.” 

The plaintiff thereupon duly appealed from said decision to the 
Commissioner of the General Land Office, who affirmed said de¬ 
cision solely on the following ground, as stated in his letter of 
March 30, 1918, to said Register and Receiver: 

“That the lands were withdrawn by executive authority; that 
the Act of June 25, 1910, under which the withdrawal was made, 
expressly provides that withdrawals made thereunder shall remain 
in force until revoked by the President or by the act of Congress; 
and inasmuch as said withdrawal has not been revoked either by 
the President or by the Act of Congress, this office holds it to be still 
in force, and this even if the purpose of the withdrawal has ceased to 
exist.” 

A true and correct copy of said letter of March 30, 1918, is attached 
hereto, marked Exhibit “B,” and made a part hereof the same as 
if fully set forth herein. 

(8) Thereupon the plaintiff duly appealed to the Secretary of 
the Interior from said judgment of affirmance by the Com- 

8 missioner. On May 5, 1919, the then Acting Secretary of 
the Interior affirmed the decision of the Commissioner on 

the ground that said withdrawal order of August 13, 1912, barred 
the plaintiff’s selection and on the further ground that the Com¬ 
missioner’s direction (contained in the above quoted letter of April 
20, 1916) to withhold the lands from all disposition indefinitely 
effectually prevented the plaintiff from selecting them in exchange 
under said Act of June 4, 1897. A true and correct copy of the 
opinion of said Acting Secretary is attached hereto, marked Ex¬ 
hibit “C” and made a part hereof the same as if fully set forth 
herein. The plaintiff then duly filed a motion for a rehearing 

2—4191a 
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which was granted, briefs were filed by the Solicitor for the Secre- 
tary of Agriculture and by the plaintiff, and on April 21, 1920 a 
full oral argument was had before John Barton Payne, who was 
then Secretary of the Interior, and his legal assistants. On May 
8, 1920, said John Barton Payne as such Secretary rendered a 
decision vacating and setting aside said decision of May 5, 1919 
by said Acting Secretary and remanding the case “for allowance 
of the application in the absence of valid objection appearing of 
record,” in which decision said Secretary stated his holdings as 
follows: 

“(1) That the President’s order of withdrawal, dated August 
13, 1912, in accordance with the express terms of the order itself, 
terminated with the adjournment of the Sixty-second Congress 
March 4, 1913, that Congress having failed to enact the bill intro¬ 
duced therein, in aid of which the temporary withdrawal wa9 
made. 

(2) That, therefore, there was no withdrawal on the lands at 
the date the local officers noted the cancellation of the patents, 
hereinbefore referred to, upon the tract books of the local office, 
pursuant to the Commissioner’s instructions of April 20, 1916; and 

the copy of the withdrawal in the records of the local land 
9 office on its face disclosed the time of its termination to all 
the world. Northern Pacific Rv. v. Re Lacey (174 U. S. 

622 ). 

(3) That the lands involved and other tracts in the same cate¬ 
gory, eo instanti, upon notation of the cancellation of the patents 
and the restoration of the lands to the public domain upon the records 
of the local office, became public lands subject to disposition under 
the public land laws generally, and the Commissioner’s instructions 
to withhold the same from further appropriation was without author¬ 
ity of law and ineffective, having been based upon a withdrawal not 
then existing.” 

A true and correct copy of said Secretary’s decision of May 8, 1920 is 

attached hereto, marked Exhibit ”1)” and made a part hereof as if 

fullv set forth herein. 

*/ 

(9) Thereupon said Commissioner proceeded toward carrying out 
said Secretary’s decision of Mav 8, 1920 and on Mav 28, 1920, 
promulgated the same. However, on June 11, 1920, the Interior De¬ 
partment entertained the petition of the Secretary of Agriculture for 
the exercise of supervisory authority and on January 13, 1921, said 
John Barton Payne, as said Secretary, granted said petition and va¬ 
cated said decision of May 8, 1920, said Secretary’s holdings being 
stated as follows in his decision: 

“(1) That the Commissioner of the General Land Office, April 
20, 1916, directed the Register and Receiver of the local land office 
as follows: ‘You will note upon your records that the patents to the 
various tracts of land hereinbefore described and stated to have been 
withdrawn pending legislation have been canceled and the lands re- 
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stored to the public domain, but will not become subject to entry 
or any form of disposition by your office until you are instructed 
by this office. Having made such notation you will thereafter with 
regard to these particular lands govern yourself accordingly.’ No¬ 
tation was accordingly made on the books of the local land office, and 
so far as the Land Office had power the land was expressly withheld 
from entry and the public so advised by the order aforesaid. 

The entry by claimant in the face of this order was not, in my 
view, effective, and this notwithstanding the fact that the President’s 
order of withdrawal, dated August 13, 1012, terminated with 

10 adjournment of the Sixty-second Congress. 

(2) That the Department, in restoring land to the public 
domain, has authority of law to determine in the interest of the pub¬ 
lic at large, as was done in the instant case, whether or not the land 
restored will immediately, or at some future date, be subject to ap¬ 
propriation or disposition under the public land laws. United States, 
ex rel., McBride v. Schnrz (102 U. S., 378, 401).” 

A true and correct copy of said decision of January 13, 1921, is at¬ 
tached hereto, marked Exhibit “E,” and made a part hereof the 
same as if fullv set forth herein. 

i/ 

(10) The plaintiff avers that the above rulings and decisions, ad¬ 
verse to the plaintiff’s selection, are arbitrary and plainly contrary 
to law and in clear violation of the plaintiff’s rights for the reasons 
herein set forth. 

(11) At the time of the issuance of the above-quoted withdrawal 
order of August 13, 1912, the Act of March 4, 1907 (34 Stat. 271), 
was, and still is, in full force and effect, and provides as follows: 

‘‘Hereafter no forest reserve shall be created, nor shall anv addi- 
tions be made to one heretofore created within the limits of the 
States of Oregon, Washington, Idaho, Montana, Colorado and 
Wyoming, except by Act of Congress.” 

As above stated, the President in his said order of August 13, 1912, 
referred to the Act of June 25, 1910 (36 Stat. 347) as authority for 
the issuance of said order, which Act provided as follows: 

“Sec. 1. The President may, at any time, in his discretion tem¬ 
porarily withdraw from settlement, location, sale or entry any of 
the public lands of the United States, including the District of 
Alaska, and reserve the same for water-power sites, irrigation, classifi¬ 
cation of lands, or other public purpose to be specified in the orders 
of withdrawals, and such withdrawals or reservations shall remain in 
force until revoked by him or by an act of Congress. 

Sec. 2. All lands withdrawn under the provisions of this Act shall 
at all times be open to exploration, discovery, occupation, and pur¬ 
chase, under the mining laws of the United States, so far as 

11 the same apply to minerals other thgn coal, oil, gas, and 
phosphates: Provided, That the rights of any person who, at 

the date of any order of withdrawal heretofore or hereafter made, 
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is a bona fide occupant or claimant of oil or gas bearing lands, and 
who, at such date, is in diligent prosecution of work leading to dis¬ 
covery of oil or gas, shall not be affected or impaired by such order, 
so long as such occupant or claimant shall continue in diligent 
prosecution of said work: And Provided Further, That this Act shall 
not be construed as a recognition, abridgment, or enlargement of 
any asserted rights or claims initiated upon any oil or gas bearing 
lands after any withdrawal of such lands made prior to the passage 
of this Act: And Provided Further, That there shall he excepted 
from the force and effect of any withdrawal made under provisions 
of this Act all lands which are, on the date of such withdrawal, em¬ 
braced in anv lawful homestead or desert-land entrv theretofore 
made, or upon which any valid settlement has been and is at said 
date being maintained and perfected pursuant to law; but the terms 
of this proviso shall not continue to apply to any particular tract 
of land unless the entryman or settler shall continue to comply with 
the law under which the entry or settlement was made: And Pro- 
vided Further, That hereafter no forest reserve shall he created, nor 
shall anv additions be made to one heretofore created within the 
limits of the State of Oregon, Washington, Idaho, Montana, Colo¬ 
rado, or Wyoming, except by act of Congress. 

Sec. 3. The Secretary of the Interior shall report all such with¬ 
drawals to Congress at the beginning of its next regular session after 
the date of the withdrawals.” 

The above quoted Act of March 4, 1907, also the above quoted 
Act of June 25, 1910, prohibit the President from thereafter creat¬ 
ing a “forest reserve” in the State of Oregon, in which state said 
selected lands lie as aforesaid. The plaintiff avers that by said Acts 
the President was forbidden to issue a temporary withdrawal order 
of the character of said order of August 13, 1912, and that for 
this reason the last mentioned order was clearly illegal and void 
and did not bar the plaintiff’s selection. 

(12) The plaintiff further states that said Act of June 25, 
12 1910 to which the President in his said order of August 13, 

1912 refers as authority for issuing it, gave to the President the 
power to withdraw “public lands” only; that at the time of the 
issuance of said order, said 120 acres involved herein were, as above 
set forth, covered by outstanding patents which had not yet been 
finally canceled nor had title to said lands yet been finally revested 
in the United States so that said lands were not then public lands; 
and that for this additional reason said withdrawal order of August 
13, 1912 is clearly illegal and void and does not bar plaintiff’s selec¬ 
tion. 

(13) The plaintiff further states that even though the invalidity 
of said order at the time of its issuance were disregarded it neverthe¬ 
less did not bar plaintiff’s selection because said order by its terms 
expired at the conclusion of the 62nd Congress on March 3, 1913, 
as is held by Secretary Payne in his above mentioned decisions of 
May 8, 1920 and January 13, 1921, respectively. 
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(14) The plaintiff further states that when and as soon as said 
Register and Receiver, pursuant to the direction contained in Com¬ 
missioner’s letter of April 20. 1916, noted on their official records 
that said 120 acres involved herein had been restored to the public 
domain, said lands thereupon became vacant lands, open to settle¬ 
ment, which plaintiff could lawfully select under said Act of June 
4, 1897 and the departmental regulations relative thereto (Stewart 
v. Peterson 28 L. D., 515); that said lands continued in that con¬ 
dition up to and including the date nineteen months thereafter, when 

plaintiff selected the same as aforesaid; that the Commis- 

13 sioner’s further direction, contained in said letter, that the 
lands be withheld from all disposition indefinitely was given, 

not because he actually determined that a further withdrawal should 
be made ‘fin the interest of the public at large,” as stated in said Sec¬ 
retary Payne’s second decision of January 13, 1921 shown as Exhibit 
“E” hereto attached, but solely because the Commissioner erroneously 
assumed that the order of August 13. 1912 was still effective and com 
pelled a notation such as was ordered; that the Act of June 25, 1910 
gave no authority to the Commissioner to revive or continue in his 
discretion a withdrawal order of the President long since expired by 
its terms; and that for the above and other reasons said further 
direction of the Commissioner did not bar the plaintiff’s selection 
and should be disregarded by the defendant. 

(15) The plaintiff states that when pursuant to said Act of June 
4, 1897, he selected said 120 acres involved herein, the only duty 
cast upon the Department of the Interior was to determine, as a 
matter of law, whether on the date of such selection said lands were 
vacant lands, open to settlement as provided in said Act; that for 
the reasons above set forth they were obviously lands of that char¬ 
acter, the statutes and departmental regulations involved being clear 
and unambiguous; and that the defendant’s refusal to respect the 
plaintiff’s selection was and is arbitrary, capricious, unwarranted 
and in clear violation of a plain official duty and of the plaintiff’s 
rights under said selection. 

(16) The plaintiff avers that he has exhausted every rem- 

14 edy available to him under the practice of the Interior De¬ 
partment, that his only remaining remedy is by appropriate 

appeal to this Court for relief from the erroneous and arbitrary rul¬ 
ings aforesaid, and that unless the defendant is restrained by this 
Court he will deprive the plaintiff of valuable rights conferred upon 
the plaintiff by the laws of the United States to the plaintiff’s ir¬ 
reparable loss, damage and injury, and for which the plaintiff has 
no adequate remedy at law and is otherwise remediless except in 
equity. 

Wherefore, in consideration of the premises, the plaintiff prays: 

(a) That the process of this Court issue directed to the defendant, 
requiring him to appear and make answer to this bill of complaint, 
but not under oath, answer under oath being hereby expressly waived. 

( b ) That upon the filing of this bill, or on such short time there- 
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after as shall be fixed by this court, a preliminary order mav be 
issued herein restraining and enjoining, pendente lite, the defend¬ 
ant, his successors in office, and each and all persons claiming to act 
under his or their authority or control, from taking further action in 
enforcement of the adverse rulings or any of them herein com¬ 
plained of. 

( c ) That, upon final hearing, said restraining order and injunc¬ 
tion may be made perpetual and that a mandatory injunction shall 
be issued by this court against the defendant and his successors in 
office, commanding and requiring that each of the rulings, holdings, 
or decisions herein complained of be vacated, set aside and held 

for naught, and that the plaintiff’s selection herein and the 
15 rights accruing therefrom be recognized, respected and given 
full legal force and effect as provided by law. 

(d) And that the plaintiff may have all such other and further 
relief as the nature of this case may demand or as may be agreeable 
to equity. 

ALEXANDER C. SHAW, 

As Attorney-in-fact for N. R. Waterman, 
By F. W. CLEMENTS, 

His Solicitor. 


City of Washington, 

District of Columbia, ss: 

1, F. W. Clements, being first duly sworn, on oath depose and say 
that I am one of the solicitors for the plaintiff in the foregoing bill 
of complaint and am duly authorized by him to make this affidavit 
in his behalf; that 1 have read bill of complaint and know the con¬ 
tents thereof; and that the several matters and things therein set 
forth are true to the best of my knowledge and belief. 

F. W. CLEMENTS. 

Subscribed and sworn to before me, this 31" day of Oct. 1923. 

MORGAN H. BEACH, 

Clerk 

By F. E. CUNNINGHAM, 

Ass’t Clerk. 
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16 

T. W. A. 


Exhibit “A.” 
49284 “FS” TWA. 


A. C. B. 


Department of the Interior, 
General Land Office, 
Washington. 

Register and Receiver, 

Roseburg, Oregon. 


Apr. 20, 1916. 


Sirs : 


Restoring Lands. 


The patents issued to the several parties named on their several 
entries hereinafter designated, and of the several tracts hereinafter 
described (all of said entries made at your office), have been canceled 
by decrees of court, which decrees have become finally effective and 
have been duly recorded. 

(Note. —The original letter described 3,840 acres inside, and also 
about 2,800 acres outside , of the Santiam National Forest, including 
the 120 acres covered bv the attached bill of complaint. ) 


From the records of this office, it appears that of the lands de¬ 
scribed in the above paragraphs I and II, the following were made 
part of the Santiam National Forest by Executive Proclamation, 
March 2, 1907, to-wit: 

(Note. —Here the original letter describes the tracts, which do not 
include the 120 acres covered by the attached bill of complaint.) 

From the records of this office it also appeal’s that of the several 
tracts of land described in the hereinabove general paragraphs I and 
II, the following tracts were withdrawn * * * by Executive 

Order of August 13, 1912, pending legislation; and legislation in 
regard thereto is now pending. * * * 

You will now note upon your records that the patents to the vari¬ 
ous tracts of land hereinabove described and stated to have been 
withdrawn pending legislation have been canceled, and the lands 
restored to the public domain, but will not become subject to entry 
or any form of disposition by your office until you are so instructed 
by this office. Having made such notation, you will thereafter, with 
regard to these particular lands, govern yourself accordingly. 

With respect to the lands hereinbefore stated as having been in¬ 
cluded in the Santiam National Forest, and which by virtue of said 
decrees have now !>ecome part of said Forest, you are hereby 
17 directed to post in your office and give to the press as a mat¬ 
ter of news, without expense to the Government, notice to the 
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effect that on a date, named in said notice, which must be at least sixty 
days after the date thereof, you will note the restoration of the afore¬ 
said tracts of land upon the records of your office, and that thereupon 
they will become subject to such forms of appropriation as is per¬ 
mitted by the public land laws appropriate to lands so situated. 
(That is, they will only he subject to the Act of June 11, 1906,— 
34 Stat., Part 1, page 233,—and the mining laws). When the date 
appointed arrives, and at two o’clock p. m. of that day, you will 
proceed to act upon any and all applications to make entry of said 
land in the mode and manner prescribed by Circular 324: Disposi¬ 
tion of Applications, Filings, and Selections of Mav 22, 1914 (43 
L. D., 254). 

The records of this office have been noted in harmony with this 
letter. 

Verv respectfully, 

(Signed) * CLAYTALLMAN, 

Commissioner. 


4-1-GEM. 


Exhibit “B.” 


In reply please refer to Roseburg 011123 “FS” TWA. 

1 x R & R 
1 x B - G 

Department of the Interior, 

General Land Office. 


Address only the Commissioner of the General Land Office. 


Register and Receiver, 

Roseburg, Oregon. 


Washington, March 30, 1918. 


Affirming Rejection of Application. 

Sirs : 

The S. W. !4 N. E. % Sec. 26, T. 14 S., R. 2 E., was patented in 
consequence of a timber and stone cash entry thereof. Subsequently 
suit was instituted to cancel that patent, which suit resulted in a 
decree of cancellation. 

On January 14, 1914, the President, under authority of the act 
of June 25, 1910 (36 Stat., 847), as amended by the act of 
IK August 24, 1912 (37 Stat. 497), issued Executive Order 
withdrawing said land, and other tracts, which order pro¬ 
vided that the same he temporarily withdrawn, subject to the con¬ 
ditions, provisions and limitations of said acts, for the purpose 
of classifying such lands, and pending the enactment of legislation. 
The decree of cancellation referred to became finally effective. That 
decree canceled not only the patent of the lands above described. 
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but also the patents issued upon various other timber and stone 
entries made in your office. Some of these lands were duly included 
within the Santiam National Forest. The tract above-described was 
not, however, so included. 

On April 20, 1916, this office, by its letter of that date (“FS” 
49284) recited the President’s Executive Order of withdrawal above 
referred to, and the pendency of legislation in regard to said land, 
and directed you to note the cancellation of the various patents upon 
your records, and, with respect to the tract first above-described, 
directed you to note upon your records that it had been restored 
to the public domain, but that said tract would not become subject to 
entry or any form of disposition by your office until you were so 
instructed by this office. 

On November 22, 1917, Alexander C. Shaw, as assignee of Judd 
L. Bond, filed application to make entry of said tract—the S. W. 14 
N. E. 14 Sec. 26, T 14 S., R. 2 E., under section 2306 R. S'. U. S. 
You rejected this application “because the land is not subject to 
entry until this office is so advised by the C. L. Com. Letter FS of 
April 20, 1916”. From this rejection applicant has appealed. 

The burden of his argument in support of his appeal is, generally 
stated, that the order of withdrawal referred to was made without 
authority of law; and that the legislation pending at the date of the 
letter of restoration referred to not having become a law, and there 
being no pending legislation at the date of the presentation of his 
said application, the order of withdrawal had then become inopera¬ 
tive, and the lands were subject to entry when his application was 
presented. 

This office does not deem it expedient to enter into an extended 
discussion of the questions presented. It is sufficient for the pur¬ 
poses of this decision to remark that the lands were withdrawn by 
Executive authority; that the act of June 25, 1910 (36 Stat., 847), 
under which the withdrawal was made, expressly provides that with¬ 
drawals made thereunder shall remain in force until revoked by 
the President or by the act of Congress; and inasmuch as said with¬ 
drawal has not been revoked either by the President or by the act 
of Congress, this office holds it to be still in force, and this even if 
the purpose of the withdrawal has ceased to exist. See Jackson, 
Lansing and Saginaw R. R. Co. 5 L. D. 432, and Jack D. Baker’s 
case, 29 L. D., 563 (top of page 565). 

In the light of the conclusions thus announced, your decision ap¬ 
pealed from appears correct, and it is hereby affirmed, subject 
19 to applicant’s right of further appeal. Of this promptly notify 
him, and in due course make prompt report of all action taken 
under this letter. Counsel for appellant, resident in this city, have 
been notifid bv this office. 

i % 

Very respectfully, 

(Signed) CLAY TALL MAN, 

Commissioner. 


3-13-ACK. 
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Exhibit “C.” 

Opinion of Map 5, 1919, by First Assistant Secretary. 

This is an appeal by Alexander C. Shaw, assignee of Albert G. 
Benedict et al., from decision of the Commissioner of the General 
I.and Office, rendered March 80, 1918, affirming the action taken by 
the local officers in rejecting soldiers’ additional application 011125, 
filed November 22, 1917, under section 2806, Revised Statutes, for 
the N. E. !4 N. E. !4 Sec. 85, T. 14 S., R. 3 E., Roseburg, Oregon, 
land district. 

It appears that the land in controversy had been embraced in a 
patented timber and stone entry. The patent was vacated by decree 
of court, having been obtained by fraud. (Linn and Lane Timber 
Co. v. U. S. 236, U. S., 574.) Prior to appellant’s application, the 
cancellation of this patent had been noted upon the local land office 
records pursuant to instructions from the Commissioner of the 
General Land Office dated April 20, 1916. The Land was declared 
to be restored to the public domain, so far as the patent is concerned, 
but it was not restored to appropriation and entry under the public 
land laws by the terms of the Commissioner's instructions aforesaid. 
On the contrary, he expressly warned the local officers that the land 
was not open to entry and would not be open to entry in any form 
until further order or advice to that effect was given. The reason 
therefor was the fact that the land had been included in an Ex¬ 
ecutive order of withdrawal dated August 13, 1912. which order was 
neither on April 20, 1916, nor since revoked. 

The case comes here on appellant’s attack upon the validity of this 
order of withdrawal, it being contended that the President acted with¬ 
out authority of law; or if that l>e not so, that the duration of the 
withdrawal was limited bv the terms of the order and had, in fact, 
automatically terminated prior to the date of the Commissioner’s 
instructions. 

It is not clear that appellant may raise these points, attacking as 
they do the reason for the Commissioner’s action in withholding 
the land from entry or appropriation; for it is the fact, rather 
20 than the reason for its existence, only that concerns him and 
determines the correctness of the judgment below. Among 
the many functions committed by law to the Land Department is the 
determination of the question as to whether any particular tract of 
land, belonging to the Government, is open to entry or appropriation. 
U. S. ex Rel. McBride v. Schurz, 102 U. S., 378, 401. It is also the 
rule, having all the force of statutory expression, that while patented 
lands are restored to the public domain upon cancellation of a patent, 
such lands are not restored to appropriation until the local officers are 
instructed by the Commissioner that the lands are restored to entry 
and have made proper notations to such effect upon their records; in 
some instances, coupled with giving public notice as to the time when 
the restored lands will be open to appriate entry. As a general pro¬ 
position, of course, declaration of restoration to the public domain 
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means likewise restoration to entry. But this would not he true where 
the action of the Commissioner differentiates and postpones the date 
when appropriation under general and special land laws is per¬ 
missible. Se'* California & Oregon Land Co. v. Hulen and Hunnicutt 
(46 L. I)., 55). This is as it should he—a fair rule affording every¬ 
one equal opportunity. 

In this ease, while the land was restored to the public domain, it 
was not open to entry. The date of its availability to appropriation 
t was postponed by the express terms of the Commissioner’s in- 
’structions. The world was notified. In disregard of the notice, how¬ 
ever, appellant undertook to acquire title to the land. This was not 
fair. It was not only in derogation of the rule but of the rights of 
others who might desire to enter the land when it became subject 
to entry. The fact, therefore, that the land was not open to entry 
and appropriation by order of the Commissioner on the date when 
appellant’s application was filed—and the status of the land then is 
the determinative factor—was a proper ground for the rejection of 
his application. The judgment must be affirmed for that reason 
alone. 

Looking behind the Commissioner’s instructions of April 20, 1916, 
into the reasons therefor, discloses nothing impelling any conclusion 
other than that reached. It appears that the Executive order of 
withdrawal of August 13, 1912, was made on the recommendation of 
the Secretary of Agriculture, under authority of the act of June 25, 
1910 (36 Stat. 847), in aid of legislation looking to the decision of 
this land, with other tracts, within a national forest, which, under 
the terms of the same act, Congress along could create. The first 
paragraph of the order recites that the land, thereinafter described, 
^be temporarily withdrawn from settlement, location, sale or entry,” 
and the precise language of the concluding paragraph is as follows: 

“The object of this withdrawal is to withhold from disposition 
lands awarded to the United States by the Circuit Court for 
21 Oregon Oct. 20, 1910, and May 20, 1912, by the Circuit Court 
of Appeals, pending disposition by Congress of legislation now 
before it looking to the inclusion of the lands within a national 
forest.” 

Appellant contends that a withdrawal for such a purpose is not 
within the terms of the act. The act of June 25, 1910, authorizes 
withdrawals for “waterpower sites, irrigation, classification, or other 
public purposes to be specified in the orders of withdrawals,” while 
Section 2 of the act of June 25,1910, supra, provides: 

“That hereafter no forest reserve shall be created, nor shall any 
additions be made to one heretofore created within the limits of the 
State of Oregon * * * except by act of Congress.*' 

the President has the implied power to withdraw public lands in 
that State in aid of proposed legislation looking to their inclusion 
within a national forest (United States v. Midwest Oil Company, 
236 U. S., 459), that power being now expressly conferred by section 
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1 of (lie ;u*t of June 25, 1010 (see Opinion of (lie Acting Attorney 
(leneral of November 28, 1910, rendered at the request of the 
Secretary of Agriculture). 

But, appellant further contends, the withdrawal was temporary— 
self-limited as by its terms the land was withheld “pending disposition 
by Congress of legislation now before it.” It is true that a bill was 
introduced in the second session of (he 02nd Congress having for 
its purpose the inclusion of this land in a national forest. It is 
also true that the bill failed to receive action. This can hardly he 
said to effect a “disposition” of the proposed legislation; on the con¬ 
trary, it is precisely the opposite—no disposition, one way or the 
other. It is also true that a similar bill was introduced on January 
5, 1919, in the first session of the 04th Congress, which expired by 
limitation on March 3, 1917, and that no disposition was made of 
that bill beyond reference to the proper committee. Thus, on April 
20, 1910, at the time when the Commissioner wrote his instructions to 
the local officers concerning this land, a bill was pending for its 
inclusion within a national forest. 

There is nothing in the contention that the withdrawal terminated 
by limitation in its terms either for the reason advanced or for the 
further, and quite decisive reason, that under the terms of the act 
of June 25, 1910. itself, a withdrawal made by the President “shall 
remain in force until revoked by him or by an act of Congress.” It 
is enough to say that neither the President nor the Congress has re¬ 
voked this order. Whether for the reason that Congress has so far 
failed to include the land in a forest reserve or for anv other reason 

%j 

the order of withdrawal should be revoked is not the question here. 
That involves a power conferred neither upon the Land Department 
nor the courts, but one confined to the President or reserved to the 
Congress itself by the express terms of the act authorizing 
22 withdrawals and reservations. It is for the President or for 
Congress to decide when and why a withdrawal should he 
terminated. 

An argument is advanced that the land was not “public land” 
subject to withdrawal on the date of the Executive order. There is 
more ingenuity than force in this contention. The land had been 
a part of the public domain. By fraud, certain parties had induced 
the Land Department to give them a color of title by patent. Upon 
discovery of the fraud, suit was instituted to “set aside and vacate” the 
patent. The court, September 12. 1910, ordered the decree sought. 
(United States v. Smith et al., 181 Fed., 545.) The Circuit Court 
affirmed his action May 20, 1912 (196 Fed., 593). This decision in 
turn was affirmed by the Supreme Court (Linn & Lane Timber Co. 
vs. United States, supra). The decision of the court of last resort 
was subsequent to the order of withdrawal. But it was not a new 
judgment. It affirmed a decree ordered in 1910. It confirmed an 
adjudication then made that the outstanding patent was fraudulent 
and hence was declared to l>e vacated, annulled, set aside, and for 
naught held. The substantial title Was at all times in the Govern¬ 
ment and at no time had the patentees anything more than the color 
of title. At the time when the order of withdrawal was promulgated, 
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none other than the patentees was in a position to dispute with the 
United States the question of title; and, as the record shows, the 
adjudications of the court were adverse to any claim advanced by 
the patentees. The United States recovered the land not by force of 
any decree rendered after the date of the order of withdrawal ; hut by 
fore of a decree vacating the patent passed long before and merely 
later affirmed; in the same proceeding, by the ultimate appellant 
tribunal. Further, even assuming that the Executive order of 
August 13, 1912, could not attach to the land until the decree of the 
trial court had been finally afiiirmed on appeal, it may be pointed out 
that the decree was sustained by the Supreme Court, March 8, 1915. 
In that view the order of withdrawal immediately attached and the 
present application is therefore for a tract previously withdrawn, 
for which reason it cannot be allowed. 

Affirmed. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 

23 Exhibit “D.” 

D-36269. May 8, 1920. 

“FS.” Roseburg—011125. 

Alexander C. Shaw, Assignee of Albert G. Benedict et al. 

Soldiers’ Additional Application Rejected. Vacated. 

Motion for Rehearing. 

May 5, 1919, the Department rendered decision on appeal in the 
above entitled case affirming the action taken by the Commissioner 
of the General Land Office, March 30, 1918, rejecting soldiers’ addi¬ 
tional application, 011125, filed by Alexander C. Shaw, November 
22, 1917, for the N. E. % N. E* %, Sec. 35, T. 14 S., R. 3 E., 
Roseburg, Oregon, Land District. 

Motion for rehearing was filed on behalf of Shaw, in connection 
with which the Department granted motion for oral argument. 
Hearing was had April 21, 1920. 

The records of the Department disclose that the tract applied for 
was previously embraced in a patented timber or stone entry, which 
patent was vacated by decree of court. (Linn and Lane Timber 
Company v. United States, 236 U. S., 574.) 

Prior to rendition of the final decree by the Supreme Court of the 
United States, March 8, 1915, the President, by order of August 
13, 1912 under authority of the act of .Tune 25, 1910 (36 Stat., 847), 
temporarily withdrew the tract involved and others in township 14 
south, ranges 2 and 3 east, Willamette Meridian, Oregon. The 
President’s order specifically stated that: 

The object of this withdrawal is to withhold from disposition lands 
awarded the United States by the Circuit Court for Oregon, October 
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20, 1910, and May 20, 1912, by the Circuit Court of Appeals, pend¬ 
ing disposition by Congress of legislation now before it looking to 
the inclusion of the lands within a national forest. 

The Sixty-second Congress in session on the date of the President’s 
order of withdrawal, and in which the particular bill was introduced, 
in aid of which the President’s order of withdrawal was made, ad¬ 
journed without action upon the proposed legislation. 

The Commissioner of the General Land Office by letter of April 
20, 1910, directed the register and receiver to note upon the tract 
hooks of local ollice cancellation of the various patents in- 
24 volved in and set aside hv the Supreme Court’s decision ren¬ 
dered March 8, 1915 in the case of Linn and Lane Timber 
Company v. United States, cited. The Commissioner’s letter further 
instructed the local officers to withhold from appropriation under 
anv and all forms of entrv the lands involved, in view of the out- 
standing Executive order of withdrawal dated August 13, 1912. 

The Department after having carefully considered the contentions 
presented orally and upon brief in support of the present motion, 
concludes as follows: 


(1) That the President’s order of withdrawal, dated August 13. 

1912, in accordance with the express terms of the order itself, termi¬ 
nated with the adjournment of the Sixty-second Congress March 4, 

1913, that Congress having failed to enact the bill introduced therein, 
in aid of which the temporary withdrawal was made; 

(2) That, therefore, there was no withdrawal on the lands at the 
date the local officers noted the cancellation of the patents, herein¬ 
before referred to. upon the tract hooks of the local office, pursuant to 
the Commissioner’s instructions of April 20, 1916; and the copy of 
the withdrawal in the records of the local land office on its face dis¬ 
closed the time of its termination to all the world. Northern Pacific 
Ry. v. De Lacey (174 U. S., 622). 

3. That the lands involved and other tracts in the same category, 
eo instanti, upon notation of the cancellation of the patents and the 
restoration of the lands to the public domain upon the records of 
the local office became public lands subject to disposition under the 
public land laws generally, and the Commissioner’s instructions to 
withhold the same from further appropriation was without authority 
of law and ineffective, having been based upon a withdrawal not 
then existing. 

In view of the foregoing conclusions the departmental decision 
of May 5. 1919, is recalled and vacated, the decision appealed from 
is reversed and the case remanded for allowance of the application 
in the absence of valid objection appearing of record. 

(Signed) PAYNE, 

Secretary. 
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25 Exhibit “E.” 

D-36269. January 13, 1921. 

Department of the Interior, 

Washington. 

“FS.” Roseburg—011125. 


Alexander C. Shaw, Assignee of Albert G. Benedict, et al. 

Allowance of Soldiers’ Additional Application Directed in Absence 
of Record Objections. Petition Granted. 

Petition for the Exercise of Supervisory Authority. 


The Department, by decision rendered on appeal, May 5, 1919, 
affirmed the action taken by the Commissioner of the General Land 
Office, March 30, 1918, rejecting soldiers’ additional application 
011125 filed by Alexander C. Shaw, November 22, 1917, for the 
N. E. 14 N. E. !4 Sec. 35, T. 14 S., R. 3 E., Roseburg land district, 
Oregon. 

Motion for rehearing, filed on behalf of Shaw was granted May 
8, ,1920. Petition for the exercise of supervisory authority there¬ 
after filed by the Secretary of Agriculture was entertained by this 
Department June 11, 1920, and decision of May 8, 1920, rendered 
upon motion for rehearing, was thereby vacated and set aside. 

The petition, pursuant to directions contained in decision of June 
11, 1920, was duly served upon applicant, answer thereafter filed 
in accordance with Rule 83 of Practice, as amended (44 L. D., 366, 
and the case orally presented before the Department October 12, 


1920. 


The Department having considered all the issues involved, in the 
light of the arguments presented orally and by brief, and without 
restating the facts, which may be found in the decision rendered 
herein on appeal, May 5, 1919, holds as follows: 

1. That the Commissioner of the General Land Office, April 20, 
1916, directed the Register and Receiver of the local land office as 
follows: “You will note upon your records that the patents to the 
various tracts of land hereinbefore described and stated to have been 
withdrawn pending legislation have been canceled and the lands re¬ 
stored to the public domain, but will not become subject to entry or 
any form of disposition by your office until you are instructed by this 
office. Having made such notation you will thereafter with regard 
to these particular lands govern yourself accordingly.” Notation 
was accordingly made on the books of the local land office, 
26 and so far as the Land Office had power the land was ex¬ 
pressly withheld from entry and the public so advised by the 
order aforesaid. 
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The entry by claimant in the face of this order was not, in my 
view, effective, and this notwithstanding the fact that the President’s 
order of withdrawal, dated August 13, 1912, terminated with ad¬ 
journment of the Sixty-second Congress. 

2. That the Department, in restoring land to the public domain, 
has authority of law to determine in the interest of the public at 
large, as was done in the instant case, whether or not the land restored 
will immediately, or at some future date, he subject to appropriation 
or disposition under the public land laws. United States, ex ret., 
McBride v. Schv.rz (102 U. S., 378, 401). 

The petition for the exercise of supervisory authority is granted, 
decision of May 8, 1920, rendered on motion for rehearing will stand 
vacated and set aside, and decision on appeal, dated May 5, 1919, is 
reaffirmed. 

(Signed) PAYNE, 

Secretary. 

Rule to Show Cause . 

Filed October 31, 192.£. 

******* 

Upon consideration of the bill of complaint herein and upon appli¬ 
cation in that behalf made, it is, by this court, this 31st day of 
October, 1923 ordered: 

That Hubert Work, Secretary of the Interior, defendant herein, 
show cause to this court, if any he has, on Friday, November 16th, 
1923, at 10 o’clock A. M., why preliminary injunction and restrain¬ 
ing order should not issue as prayed in said bill of complaint; 
Provided , a copy of said bill and this rule to show cause be served 
upon said defendant on or before the 4th day of November 1923. 

WENDELL P. STAFFORD, 

Justice. 

Service acknowledged Oct. 31/23. 

C. E. WRIGHT, 

A tty, for Deft. 

27 Motion to Dismiss Bill of Complaint. 

Filed November 13, 1923. 

******* 

Comes now the defendant by his attorney and moves to dismiss 
the bill of complaint herein filed for the following reasons: 

1. That the land sought by plaintiff to be acquired in the manner 
and form set forth in the bill is not a part of the disposable public 
domain of the United States and at the time of plaintiff’s selection 
thereof was not vacant public land subject to homestead entry for 
reasons appearing on the face of the bill of complaint. 
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2. That whether any land sought to be entered, selected, or ac¬ 
quired under any of the public land laws of the United States is, at 
the time of such entry or selection, unappropriated, or reserved, or 
of a character open to acquisition under the law invoked, or is dis¬ 
posable under any public land law, presents questions of law and fact 
the determination of which involve the exercise of judgment and dis¬ 
cretion; that such questions are within the jurisdiction of the Land 
Department to determine; and that the courts are without jurisdiction 
directly to review the Land Department while title to the land is 
still in the United States. 

3. That the suit in effect is one against the United States which 
has not consented in this behalf to be sued. 

4. That the bill shows no facts entitling plaintiff to an injunction 
or other relief in equity. 

HUBERT WORK, 
Secretary of the Interior, 
By His Attorney, C. EDW. WRIGHT, 

Attorney. 

28 Decree Dismissing Bill. 

Filed March 28, 1924. 

******* 

This cause came on to be heard on defendant’s motion to dismiss 
the plaintiff’s bill of complaint, and was argued by counsel; Where¬ 
upon, the Court being fully advised in the premises, it is, this 28th 
day of March, 1924, 

Ordered, adjudged, and decreed that the bill of complaint be, 
and the same hereby is, dismissed, and that defendant have judg¬ 
ment for his costs, to be taxed by the Clerk. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 

And now on the day last above written the plaintiff in open court 
notes an appeal from the aforegoing decree to the Court of Appeals 
of the District of Columbia, and the same is allowed; the bond for 
costs being fixed in the penal sum of One Hundred Dollars with 
leave to plaintiff to deposit the sum of Fifty Dollars with the Clerk 
of the Court in lieu of said bond. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 


0. K. as to form. 

F. W. CLEMENTS. 
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29 Memorandum. 

April 8, 1924.—$50 deposited in lieu of undertaking on appeal. 

Assignments of Error. 

Filed April 8, 1924. 

******* 

The appellant, Alexander C. Shaw, hereby designated the follow¬ 
ing assignments of error in the certain final decree of the Court 
entered in the above entitled cause March 28, 1924, dismissing the 
bill of complaint filed herein by appellant. 

I. In failing to find and hold that the acts of March 4, 1907 (34 
Stat. 271) and June 25, 1910 (30 Stat. 347) forbade the issuance of 
temporary withdrawal orders for forestry purposes in the State of 
Oregon in which the tract here involved lies, and that the with¬ 
drawal order of August 13, 1912, was therefore no bar to appellant’s 
right to select this land in exchange under the act of June 4, 1897 
(30 Stat. 36) when filed November 22, 1917. 

II. In failing to find and hold that even though the above men¬ 
tioned acts did not forbid the issuance of such temporary withdrawal 
order, nevertheless the said order of August 13, 1912, was invalid 
under the Act of June 25, 1910, because the lands here in question 
were not “public lands " at the time said order of withdrawal was 

issued, the same being embraced in an outstanding patent 

30 issued in the year 1902, under the timber and stone acts of 
June 3, 1878 (20 Stat. 89 ). 

III. In failing to find and hold that even though the said acts of 
1907 and 1910 did not forbid the issuance of temporary withdrawal 
orders for forestry purposes in the State of Oregon, or prevent the 
issuance of this present order, nevertheless said order was no bar to 
the appellant’s application filed November 22, 1917, because the said 
withdrawal order of August 13, 1912, had long prior thereto expired. 

IV. In failing to find and hold that the order of the Commissioner 
of the General Land Office, dated April 20, 1916, advising the 
register and receiver at Roseberg, Oregon, of the cancellation, under 
the decision of the Supreme Court of the United States March 8, 
1915, of the previous patent issued in 1902, and the restoration of 
the land thereby to the public domain and directing their records be 
noted accordingly, opened the lands here in question to general 
disposition, or at least to settlement, and the same was therefore sub¬ 
ject to the appellant’s application when filed November 22, 1917. 

V. In failing to find and hold that the said order of the Com¬ 
missioner of the General Land Office of April 20, 1916, in so far 
as it directed further withholding of the land here in question from 

disposition was because of his erroneous construction of the 

31 withdrawal order of August 13, 1912, he having assumed that 
the same was still in force and in effect, when the same was 
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illegal or had already terminated and was therefore no legal bar to 
appellant’s application when tiled November 22, 1917. 

VI. In failing to find and hold that the Commissioner’s said order 
of April 20, 1916, cannot be construed into a valid withdrawal of 
the land because it did not comply with the said act of June 25, 
1910; was never reported to Congress as a withdrawal under said 
act, and to so construe it, is subject to the further objection as here¬ 
tofore made to the withdrawal order of August 13, 1912, in this, 
that it is in violation of the acts of March 4, 1907, and June 25, 
1910, inhibiting the further withdrawal of lands for forestry pur¬ 
poses in the State of Oregon. 

VII. In failing to find and hold that upon relinquishment and 
conveyance by appellant of other lands desired by the United States 
and invited by the Act of June 4, 1897, supra, a contract arose 
guaranteeing to appellant in exchange an equal quantity of public 
land subject to settlement at the time of selection; that the land here 
in question was on the date of the filing of appellant’s application in 
exchange, to-wit, on November 22, 1917, public land of the United 
States subject to settlement, and that by reason of his said selection 
he secured a vested right, the withdrawal orders cited by appellee 

being no bar to the vesting of such right in the premises. 

32 VIII. In failing to overrule appellee’s motion to dismiss 
and granting appellant’s relief as prayed for in his bill filed in 

this cause. 

IX. Other errors appearing on the face of the record here. 

ALEX. BRITTON, 

F. W. CLEMENTS, 
Attorneys for Appellant. 

Designation of Record. 

Filed April 8, 1924. 

* * * * * * * 

Morgan Beach, Clerk Supreme Court of the District of Columbia. 
Dear Sir: 

On behalf of the above named Alexander C. Shaw, plaintiff and 
appellant, I request that you cause to be prepared the transcript of 
record on appeal in the above entitled cause, and as permitted under 
the decree of the Court please find enclosed herewith check for $50.00 
in lieu of bond. 

I hereby designate the following to be included in the transcript: 

(1) Bill of complaint and all exhibits attached thereto, the same 
being marked Exhibits A, B, C, D and E. 

(2) Rule to show cause, with service noted. 

33 (3) Motion of defendant to dismiss bill of complaint. 

(4) Decree dismissing the bill of complaint, including en- 
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dorsement thereon of appeal in open court and order fixing amount 
of appeal bond for costs. 

(5) Assignments of error. 

(6) Memorandum showing deposit of $50.00 with you in lieu of 
cost bond. 

(7) This designation. 

F. W. CLEMENTS, 
Attorney for Appellant. 

Service of copy of the above designation acknowledged this 7th 
day of April, 1924. 

C. EDW. WRIGHT, 
Attorney for Defendant. 


34 Supreme Court of the District of Columbia. 


The United States of America, 

District of C olumbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 33, 
both inclusive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 41866 in Equity, wherein Alex¬ 
ander C. Shaw, Attorney in Fact for N. R. Waterman, is Plaintiff 
and Hubert Work, Secretary of the Interior, is Defendant, as the 
same remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
15th day of July, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4191. Alexander C. Shaw, &c., appellant, vs. Hubert Work, Secy., 
&c. Court of Appeals, District of Columbia. Filed Jul. 23, 1924. 
Henry W. Hodges, clerk. 
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INDEX TO BRIEF AND ARGUMENT. 


Statement of facts 
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Argument. 

first. 

Tiie presidential withdrawal order of August 13, 1912, 

DOES NOT BAR APPELLANT’S SELECTIONS FOR FOUR REASONS : 

I. 

Said withdrawal order of August 13, 1912, does not bar ap¬ 
pellant’s selection because it expired by its terms nearly 
four years before the selection was made. 10 

II. 

A second reason why said withdrawal order of August 13, 

1912, does not bar appellant’s selection is that it is void 
because the Act of March 4, 1907, forbade the President 
thereafter to issue orders creating either a temporary or 


a permanent forest reserve in Oregon, in which State the 
120 acres involved herein lie. 10 

(1) The legislative branch of the Government upholds 

this construction. 11-22 

(2) The executive branch upholds it. 22-25 

(3) The judicial branch upholds it. 25-30 

III. 

A third reason why said withdrawal order of August 13, 

1912, does not bar appellant’s selection is that said order 
is void because the Act of June 25, 1910, to which the 


President in said order refers as his authority for issuing 
it, related solely to temporary withdrawals and expressly 
forbade the President thereafter to withdraw any Ore¬ 
gon lands for forestry purposes, even temporarily. 32-3(5 










11 


INDEX. 


IV. 

A fourth reason why the withdrawal order of August 13, 
1912, does not bar appellant’s selection is that said order 
is void because, under the Act of June 25, 1910, to which 
the President in his order referred as his authority for its 
issuance, the President is given power to withdraw “pub¬ 
lic lands” only. The lands covered by this withdrawal 
order had not yet become public lands when it was 
issued, they not at that time having been awarded to the 
United States by a decree which had become final. 

SECOND. 

Inasmuch as said withdrawal order of August 13, 1912, 

DOES NOT BAR APPELLANT’S SELECTION, THE ONLY REMAINING OB¬ 
JECTION EVER RAISED AGAINST THE ALLOWANCE OF SUCH SELEC¬ 
TION, AND THE SOLE GROUND UPON WHICH SECRETARY PAYNE 
REJECTED THE SELECTION, IS THE COMMISSIONER’S DIRECTION OF 

April 20. 1916, that the lands be withheld from all 

DISPOSITION INDEFINITELY, WHICH DIRECTION WAS AND IS ILLE¬ 
GAL AND VOID. 


I. 

The Commissioner directed that the lands be withheld 
from entry indefinitely, not because he actually deter¬ 
mined that such withholding was “in the interest of the 
public at large,’* as stated by Secretary Payne, but solely 
because he erroneously assumed that the order of Au¬ 
gust 13, 1912, was still in force and compelled such 
withholding . 


II. 

Moreover, even if the Commissioner’s reason for withhold¬ 
ing had been because he actually determined that such 
withholding was “in the interest of the public at large,’’ 
his action would have been illegal because the law gave 
him no such power or discretion. 


Page 


36-48 


49 


49-52 


52-54 







INDEX. 


Ill 


III. 


Page 

The only case cited by Secretary Payne in support of his 
decision is U. S. vs. Schurz, 102 U. S., 378, which is not in 
point . 55-56 


IV. 

Page 

The Commissioner’s direction cannot be upheld on the 
ground (not mentioned in the Secretary’s decision, al¬ 
though urged upon him in oral argument) that it consti¬ 
tuted a new withdrawal under the Act of June 25, 1010, 
because, first, it was never so intended; and, second, 
even if it had been so intended, it would have been 
illegal . 57 

THIRD. 

Only two objections have been raised against the allow¬ 
ance of appellant’s selections, namely, first, said with¬ 
drawal order of August 13, 1912; and, second, said gen¬ 
eral direction by the Commissioner to withhold the 

LANDS FROM ALL DISPOSITION INDEFINITELY. INASMUCH AS 
BOTH OBJECTIONS ARE CLEARLY UNTENABLE, AND THE SECRE¬ 
TARY’S ACTION IN REJECTING SAID SELECTION WAS ARBITRARY 
AND IN CLEAR VIOLATION OF A PLAIN OFFICIAL DUTY AND OF AP¬ 
PELLANT’S RIGHTS, THE LAW IS WELL SETTLED THAT A MAN¬ 
DATORY INJUNCTION SHOULD ISSUE AS PRAYED FOR IN THE BILL 
OF COMPLAINT. 58 
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IN THE 


Court of Appeals of the District of Columbia, 

OCTOBER TERM, 1924. 


No. 4191. 


ALEXANDER C. SHAW, Attorney-in-fact for N. R. Water¬ 
man, Appellant, 

v. 

HUBERT WORK, Secretary of the Interior, Appellee. 


ON APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


STATEMENT OF FACTS. 

The appeal in this ease is from a decree of the Supreme Court of 
the District of Columbia dismissing the bill of complaint herein. 
This case involves 120 acres of land in Oregon selected by appellant 
in completion of an exchange of lands in accordance with the Act 
of June 4, 1897 (30 Stat., 36), which provides as follows: 

“That in cases in which a tract covered by an unper¬ 
fected bona fide claim or by a patent is included within the 
limits of a public forest reservation, the settler or owner 
thereof may, if he desires to do so, relinquish the tract to 
the Government and may select in lieu thereof a tract of va¬ 
cant land open to settlement not exceeding in area the tract 
covered by his claim or patent.” 

The appellant’s assignor owned 120 acres of land within “a pub¬ 
lic forest reservation.” Accepting the above statutory invitation 
and proposal of the United States for an exchange of lands, he duly 

lr 
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conveyed his lands to the United States; and on November 22, 1917. 
the appellant duly selected in lieu thereof the 120 acres involved 
herein. The appellant claims that on that date the selected lands 
were “vacant’* and “open to settlement” as required by said Act; 
that therefore he acquired a vested right of which he cannot law¬ 
fully be deprived by any adverse ruling of the Secretary of the 
Interior; and that this case comes strictly within the following lan¬ 
guage of a departmental decision (Gideon F. McDonald, SO L. D. 
124), quoted with approval bv the United States Supreme Court in 
Pat/ne v. State of New Mexico, 2SS U. S., SS6 at 372: 


“By this deed of relinquishment and reconveyance to the 
United States of his own land situate within the boundaries 
of the forest reserve, and by his selection of the lieu land, 
McDonald accepted the standing oiler or proposal of the Gov¬ 
ernment contained in the Act of June 4, 1897, and com¬ 
plied with its conditions, thereby converting the mere offer 
or proposal of the Government into a contract fully executed 
upon his part, and in the execution of which by the Govern¬ 
ment he had a vested right. After McDonald had fully 
complied with the terms on which the Government by said 
Act had declared its willingness to be bound, no act of either 
the executive or legislative branch of the government could 
divest him of the right thereby acquired.*’ 


The bill filed herein prayed for a mandatory injunction, com¬ 
manding that the departmental ruling herein, adverse to appellant’s 
rights, be vacated and that his selection be given full force and effect. 

The only question before this Court is whether, as appellant con¬ 
tends, said 120 acres of selected lands were on November 22, 1917, 
“vacant** and “open to settlement*’ as provided in said Act of June 4, 
1897. Before discussing the law applicable to this question, some 
further facts should be stated. 

Prior to 1900, Congress by general laws threw open to entry said 
120 acres involved herein. Patents thereto issued in 1902. The 
appellant is in no way connected with the patentees or with the 
fraud they committed. In 1910 the Federal Court for Oregon de¬ 
creed said patents should be cancelled because of fraud ( U. S. c. 
Smith, 181 Fed., 343), which decree upon appeal was affirmed on 
May 20, 1912 by the Circuit Court of Appeals (190 Fed., 593), 
and finally, upon further appeal, by the United States Supreme 
Court on March 8, 1915 (230 U. S., 574 ). Each appeal, by order 
of court, operated as a supersedeas and stayed the mandate, so that 
the decree did not become final and the title to the land was not 
revested in the United States until the final decree was entered in 
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the trial court pursuant to the mandate of the Supreme Court about 
three years after the hereinafter mentioned withdrawal order of 
August 13, 1912, was issued. 

On July 3, 1912, which was soon after said decision by the Cir¬ 
cuit Court of Appeals, a bill (S. 7237) was introduced in the 02nd 
Congress to include in the Santiam National Forest the 3,200 acres 
involved in said decree. As above stated, the final decree of can¬ 
cellation of the outstanding patents was not rendered until said Su¬ 
preme Court decision on March 8, 1915; and until then no disposition 
could be made of the patented lands, nor any rights secured therein 
by settlement or otherwise. Nevertheless the Department of Agri¬ 
culture recommended their withdrawal. Hence on August 13, 1912 
culture recommended their withdrawal. Hence on August 13, 1912, 
President Taft, upon such recommendation, issued the following with- 

“Under authority of the act of Congress approved June 25, 
1910 (36 Stat., 847), and on the recommendation of the 
Secretary of Agriculture, it is hereby ordered that the public 
lands herein described be temporarily withdrawn from settle¬ 
ment, location, sale or entry, subject to the provisions of the 
aforesaid act, to wit: (describing 3,200 acres, including the 
120 acres involved herein). 

“The object of this withdrawal is to withhold from disposi¬ 
tion lands awarded the United States by the Circuit Court for 
Oregon October 20, 1910, and May 20, 1912, by the Circuit 
Court of Appeals, pending disposition by Congress of legisla¬ 
tion now before it looking to the inclusion of the lands within 
a national forest. v (Italics ours.) 

The “pending’’ legislation mentioned in the above order was said 
bill introduced on July 3, 1912, but not passed thereat. Nothing 
further occurred regarding these lands until about thirteen months 
after said Supreme Court decision on March 8, 1915, when the Com¬ 
missioner of the General Land Office, in a letter to the Register and 
Receiver, dated April 20, 1916 (see pages 11 and 12 of Record for full 
copy), stated among other things that the patents to said 120 acres of 
land and to other lands in the same vicinity and condition “have been 
cancelled by decrees of Court, which decrees have become finally effec¬ 
tive and have been duly recordedthat however, these lands "were 
withdrawn In / Executive Order of August Id, 1012, pending legisla¬ 
tion, and legislation in regard thereto is now pending;'’ and hence 
that they should note upon their records that the patents thereto ‘‘hare 
been cancelled and the lands restored to the public domain, but 
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will not become subject to entry or any form of disposition until 
you are so instructed by this office ” (Italics ours.) 

Thereupon the Register and Receiver, on their official records, 
made opposite each entry covered by said withdrawal order the fol¬ 
lowing notation: 

“The patent issued hereon is cancelled by Com. letter TS’ 
of April 20, 1916, and the land restored to the public 
domain, but is not subject to any entry or disposal until 
further instructions.'’ (Italics ours.) 

The “pending legislation" referred to in the above letter was an¬ 
other bill to include these lands in said Forest, introduced in the 
Senate at the 64th Congress. These two bills were the only legisla¬ 
tion ever proposed in either house of Congress prior to appellant’s 
.selection herein. Neither bill was ever voted on, nor even called up 
for consideration. This result was doubtless due, first, to the fact 
that, as hereinafter explained, there had for many years been 
strong opposition in Congress against creating or enlarging Forest 
Reserves in Oregon and certain Western states except in very un¬ 
usual cases; and, second, the Government map attached as an ap¬ 
pendix hereto (prepared for us by an abstractor in Oregon) shoirs 
that said 3,200 acres, colored yellow thereon, are merely isolated, 
scattered parcels, in several different water sheds and surrounded on 
all sides for miles by privately owned lands. Consequently Con¬ 
gress evidently considered that these disconnected parcels were in no 
sense a natural addition to said forest and are not in any sense a 
naiural addition to the forest. 

On November 22, 1917, which was more than five years after said 
order of August 13, 1912, and nineteen months after the above 
quoted notation of restoration to the pmblic domain, and when no 
no other claim to said 120 acres was being asserted by anyone, and 
when no legislation regarding them was pending in either House of 
Congress, the appellant duly selected them in exchange. The Regis¬ 
ter and Receiver rejected the selection solely on the following grounds 
as shown bv their official records: 

“Because the land is not subject to entry until this office 
is so advised by the G. L. 0. Commr’s letter ‘FS’ of April 20, 
1916. Subject to appeal. Fees and commissions and excess 
payment tendered in full and refused.” 

Upon appeal the Commissioner of the General Land Office af¬ 
firmed the rejection solely because of said withdrawal order of August 
13, 1912, as stated in his letter (see pages 12 to 15 of Record): 



“That the lands were withdrawn by executive authority; 
that the Act of June 25, 1910, under which the withdrawal 
was made, expressly provides that withdrawals made there¬ 
under shall remain in force until revoked by the President 
or by the act of Congress; and inasmuch as said withdrawal 
has not been revoked either by the President or by the act of 
Congress, this office holds it to be still in force, and this even 
if the purpose of the withdrawal has ceased to exist.” ( Italics 
ours.) 

# 

Upon further appeal the Commissioner’s decision was affirmed on 
May 5, 1919, by the Assistant Secretary of the Interior on the ground 
that said withdrawal order of August 13, 1912, barred the appellant’s 
selection; and on the further ground that the Commissioner’s direc¬ 
tion (contained in his said letter of April 20, 1916) indefinitely to 
withhold the lands from all disposition effectually prevented the ap¬ 
pellant from selecting them in exchange (Record, pp. 14-17). 

The appellant then filed a motion for rehearing which was granted 
and briefs were filed by the Solicitor for the Department of Agri¬ 
culture and by the appellant. After full oral argument before John 
Barton Payne, who was then Secretary of the Interior, he set aside 
on May 8, 1920, said decision of May 5, 1919, and remanded the 
case “for allowance of the application in the absence of valid objec¬ 
tion appearing of record,” in which decision (Record, pp. 17-18) the 
Secretary stated his holdings as follows: 

“(1) That the President's order of withdrawal, dated Au¬ 
gust 13, 1912, in accordance with the express terms of the 
order itself, terminated with the adjournment of the Sixty- 
second Congress March J. 1013, that Congress having failed 
to enact the bill introduced therein, in aid of which the 
temporary withdrawal was made. 

“(2) That, therefore, there was no withdrawal on the lands 
at the date the local officers noted the cancellation of the 
patents, hereinbefore referred to upon the tract books of the 
local office, pursuant to the Commissioner’s instructions of 
April 20, 1916; and the copy of the withdrawal in the rec¬ 
ords of the local land office on its face disclosed the time of 
its termination to all the world. (Northern Pacific Rv. v. 
De Lacey, 174 U. S., 622.) 

“(3) That the lands involved and other tracts in the same 
category, eo instanti, upon notation of the cancellation of the 
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patents and the restoration of the lands to the public domain 
upon the records of the local office, became public lands sub¬ 
ject to disposition under the public land laws generally, and 
the Commissioner's instructions to withhold the same from 
further appropriation teas without authority of law and in¬ 
effective, having been based upon a withdrawal not then exist¬ 
ing.' (Italics ours.) 

The Commissioner then proceeded to carry out the Secretary’s 
directions and on May 28, 1020, promulgated the Secretary’s de¬ 
cision of May 8, 1020. However, on June 11, 1920, the Interior 
Department entertained the petition of the Secretary of Agriculture 
for the exercise of supervisory authority, and on January 13, 1921, 
Secretary Payne granted said petition and vacated his said decision 
of May S, 1920, in so far as it directed the allowance of appellant’s 
selection. In his second decision (Record, pp. 10-20) the Secretary 
stated his holdings as follows: 

“(1) That the Commissioner of the General Land Office, 
April 20, 1010, directed the Register and Receiver of the local 
land office as follows: ‘You will note upon your records that 
the patents to the various tracts of land hereinbefore de¬ 
scribed and stated to have been withdrawn pending legis¬ 
lation have been canceled and the lands restored to 
the public domain, but will not become subject to entry 
or any form of disposition by your office until you are 
instructed by this office. Having made such notation you 
will thereafter with regard to these particular lands govern 
yourself accordingly.’ Notation was accordingly made on the 
books of the local land office, and so far as the Land Office had 
power the land was expressly withheld from entry and the 
public so advised by the order aforesaid. 

The entry by claimant in the face of the Commissioner's 
order was not, in my view , effective, and this notwithstanding 
the fact that the President's order of withdrawal, dated Au¬ 
gust IS, 1012, terminated with adjournment of the Sixty- 
second Congress. 

(2) That the Department, in restoring land to the public 
domain, has authority of law to determine in the interest of 
the public at large } as was done in the instant case, whether 
err not the land restored will immediately, or at some future 
date , be subject to appropriation or disposition under the pub¬ 
lic land laws. United States ex rel. McBride v. Schurz, 
102 U. S., 378, 401.” (Italics ours.) 
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Thereafter the appellant filed his bill of complaint herein which 
was dismissed by the Supreme Court of the District of Columbia, as 
above stated. The court below rendered no written opinion. 

Appellant’s Contentions. 

Appellant contends that when the Register and Receiver, pur¬ 
suant to the Commissioner’s letter of April 20, 1916, noted on their 
official records that said 120 acres involved herein was “restored to 
the public domain,” said lands thereupon became “vacant” and 
“open to settlement” and appellant could lawfully select them under 
said Act of June 4, 1897, and the departmental regulations relative 
thereto, as Secretary Payne expressly held in his first decision; that 
the lands continued in that condition until appellant selected them 
nineteen months later; that the Commissioner’s further direction 
contained in said letter, that the lands be withheld from all dispose 
tion indefinitely was illegal and void, as Secretary Payne held in his 
first decision, and was given, not because he actually determined that 
a further withdrawal should be made “in the interest of the public 
at large” as stated by Secretary Payne in his second decision, but 
solely because the Commissioner erroneously assumed that said order 
of August 13, 1912, was then effective and compelled such direction; 
that when appellant made his selection, the only duty cast upon the 
Interior Department with respect thereto was to determine, as a 
matter of law, whether on the date of selection, said lands were 
“vacant” and “open to settlement” as provided in said Act of June 
4, 1897; that for the reasons explained in this brief, the selected lands 
were obviously lands of that character, the statutes and departmental 
regulations involved being clear and unambiguous; that the refusal 
of the Secretary of the Interior to respect appellant’s selection was 
and is arbitrary and in clear violation of a plain official duty and of 
appellant’s rights; and that, therefore, in accordance with well 
settled rules of law, a mandatory injunction should issue as prayed 
for in the bill of complaint herein. 

Questions. 

Two questions are presented for decision: 

(1) Did said withdrawal order of August 13, 1912, bar 
appellant’s selection? The Secretary in both of his deci¬ 
sions held that it did not, because the order had expired by 
its terms nearly five years before such selection was made. 
For good measure, we wish to present herein three additional 
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and equally conclusive reasons why said order constituted no 
bar. 

(2) Did the Commissioners direction of April 20, 1916, 
that the lands be withheld from all disposition indefinitely 
bar appellant’s selection on the ground upon which Secre¬ 
tary’s second decision is based—namely, that (a) the Commis¬ 
sioner then had general power under the law to withhold 
lands from entry indefinitely without giving any reason there¬ 
for, or showing in the order of withdrawal whether such 
withdrawal was temporary or permanent, or complying with 
a single one of the requirements of the Act of June 25, 1910, 
and that (/>) in this case the Commissioner intended to exer¬ 
cise and did exercise such power? 

ARGUMENT. 

Doubtless no one seriously questions the following principles of 
law: 

That under the Constitution (Art. IV, Sec. 3), Congress 
has sole power to dispose of public lands; that this provision 
“implies an exclusion of all other authority over the prop¬ 
erty which would interfere with this right or obstruct its ex¬ 
ercise’’ (in*. P. /?. Co. v. Price County, 133 U. S. Jj96) ; that 
neither the President nor the Secretary of the Interior can 
dispose of public lands or withhold them from disposition 
except as Congress may expressly or impliedly give them such 
power (V. S. c. Mid west Oil Co., 236 U. S., Jj3 9) ; that “there 

CAN BE NO RESERVATION OF PUBLIC LANDS FROM SALE EXCEPT 
BY REASON OF SOME TREATY, LAW OR AUTHORIZED ACT OF 
THE EXECUTIVE DEPARTMENT OF THE GOVERNMENT” ( Wolsey 
v. Chapman, 101 V. S., 733 at 700) ; that “public lands, for 

WHOSE SALE OR OTHER DISPOSITION CONGRESS HAS MADE PRO¬ 
VISION BY ITS GENERAL LAWS, ARE TO BE REGARDED AS LE¬ 
GALLY OPEN FOR ENTRY AND SALE UNDER SUCH LAWS, UNLESS 
SOME PARTICULAR LANDS HAVE BEEN WITHDRAWN FROM SALE 
BY CONGRESSIONAL AUTHORITY OR BY EXECUTIVE WITH¬ 
DRAWAL UNDER SUCH AUTHORITY, EXPRESSED OR IMPLIED” 

(Lockhart v. Johnson, 183 U. S., 316 at 320) ; that all acts 
of Congress for the disposition of public lands constitute a 
formal standing offer and invitation to all qualified persons 
to become owners thereof, and while in force obligate the 
United States to issue a patent to any person complying with 
their terms ( Pennoyer v. McConnaughty, 130 U. S. 1) ; and 
that such person, haring thus acquired “a rested interest in 
the property and a right to patent therefor, can no more he 
dr priced of it hy order of the Commissioner than he can he 
deprived hy such order of any other lawfully acquired prop¬ 
erty, and any attempted deprivation will he corrected when¬ 
ever the matter is presented so that the judiciary can act upon 
it.” Cornelius v. Kessel, 128 U. S, 456). (Italics ours.) 
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Let us apply the above general principles of law to the facts of 
this case. It is an undisputed fact that said 120 acres were thrown 
open to entry by general laws of Congress and were duly patented 
in 1902; that the patents were cancelled, and notation of this fact 
and of the restoration of the lands to the public domain was duly 
made on the official local records; that if the selected lands were 
open to entry, appellant has done everything necessary to entitle 
him to a patent ; and that these lands were thus open to entry on 
the date of the selection, unless as stated in the Lockhart case 
(supra), they “have been withdrawn from sale by congressional 
authority or by executive withdrawal under such authority, expressed 
or implied.” 

What reasons have heretofore been presented against the allowance 
of appellant’s selection? Only two—namely, first, said withdrawal 
order of August 13, 1912, and, second, the Commissioner’s direction 
to withhold the lands from all disposition indefinitely. Let us con¬ 
sider these two points in detail. 


FIRST. 

Said withdrawal order does not bar our selection for four 
reasons: 


(1) Said withdrawal order expired by its terms five years 
before appellant’s selection was made, as Secretary Payne held 
in both of his decisions. 

(2) The Act of March 4, 1907 (34 Stat., 271), forbade 
the President thereafter to issue orders creating either a 
temporary or permanent forest reserve in Oregon, in which 
State said 120 acres lie. 

(3) The Act of June 25, 1910 (36 Stat. 347), to which 
the President in his order referred as his authority for issu- 

%J 

ing it, related solely to temporary withdrawals and expressly 
forbade him thereafter to withdraw Oregon lands for for¬ 
estry purposes, even temporarily. 

(4) By said Act of June 25, 1910, the President was em¬ 
powered to withdraw “public lands” only. Said 120 acres 
involved herein did not become “public lands” until about 
four years after said order was issued, they not until that 
time having been recovered by the United States under a de¬ 
cree which had become final. 

Let us discuss these four reasons in the order named. 


2r 
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I. 

Said withdrawal order of August 13, 1912, does not bar ap¬ 
pellant’s selection because it expired by its terms nearly four 
years before the selection was made. 

This point was elaborately argued before Secretary Payne. Tt 
was shown clearly that the language of the order, when carefully 

analyzed, could not bear any other construction except that it was 
to expire with the close of the 62nd Congress on March 3, 1913. 
Inasmuch as Secretary Payne so held in both of his decisions, we 
shall not further discuss this point, which point alone is sufficient to 
remove this order as a bar to appellant's selection. However, by way 
of good measure, we wish to discuss as briefly as possible the above- 
mentioned three additional reasons why said withdrawal order con- 
stitutes no bar. 


II. 


A second reason why said withdrawal order of August 13, 
1912, does not bar appellant’s selection is that it is void because 
the Act of March 4, 1907, forbade the President thereafter to 
issue orders creating either a temporary or a permanent forest 
reserve in Oregon, in which State the 120 acres involved herein 
lie. 

The Act of March 4, 1907 (34 Stat., 271) reads as follows: 

‘‘Hereafter no forest reserve shall be created, nor shall any 
additions be made to one heretofore created within the limits 
of the States of Oregon, Washington, Idaho, Montana, Colo¬ 
rado and Wyoming, except by Act of Congress. 


This act clearly forbade the President thereafter to issue orders of 
the character of said order of August 13, 1912, withdrawing lands 
in Oregon for forestry purposes, because the term “forest reserve’’ as 
used in the act must be construed as applying to temporary reserves, 
which the President theretofore had implied congressional authority 
to create by temporary withdrawals, as well as to permanent reserves 
which he theretofore had express authority to create by formal 
proclamation. This construction of the act has been uniformly 
upheld by two branches of the Government—namely, Legislative and 
Judicial; and from said March 4, 1907, until the order of August 13, 
1912, involved herein, also by the third branch thereto—namely, 
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the Executive. In fact this construction was uniformly upheld by 
the Department of the Interior until May 5, 1919, on which date 
the adverse ruling in this case was made as above explained. The 
construction which the Interior Department gave is the important 
factor because to it is committed the administration of the public 
land laws. 


(1) The legislative branch upholds such construction as 

APPEARS FROM AN EXAMINATION OF THE ACT ITSELF, AND OF OTHER 
STATUTES IN PARI MATERIA, AND OF THE HISTORY OF THE TIMES 
WHEN THEY WERE ENACTED, AND OF THE EVILS AT WHICH THEY 
WERE AIMED. 

It is, of course, well-settled law that in construing any statute we 
have a right to consider these other matters above mentioned which 
serve to explain its meaning. In this case the statutes in pari materia 
with said Act of March 4, 1907, are the Acts of March 3, 1891, June 
4, 1897, June 11, 1906, and June 25, 1910. Before said Act of 1891 
(26 Stat., 1095), the President had never created or sought to create 
any forest reserve, temporary or permanent, although he had set 
apart small areas as reserves for other purposes. The Act of 1891 
provided that he might “from time to time, set aside and reserve 
* * * any part of the public lands wholly or in part covered with 

timber * * *, as public reservations, and the President shall, by 

public proclamation, declare the establishment of such reservations 
and the limits thereof/' Said Act of 1897 (30 Stat., 11) gave the 
President power to revoke or suspend such orders and proclamations. 

In administering these acts he sometimes forthwith, bv proclama¬ 
tion, created a permanent forest reserve; but usually the Commis¬ 
sioner, as his agent, issued a temporary withdrawal order reading 
as follows: 

“I hereby temporarily withdraw from settlement, entry, 
sale or other disposal, all the vacant, unappropriated public 
lands in the following described areas, pending determination 
as to the advisability of including said lands in forest re¬ 
serves.” (Italics ours.) 

The courts held that such creation of temporary reserves was a 
necessary incident to the presidential statutory power to create per¬ 
manent reserves (39 L. D., 411; C. M. St. P. R. Co. vs. V. S. } 244 

U. S., 351). Under these acts he thus withdrew, temporarily or 
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permanently, various public lands. However, before 1902, the acre¬ 
age was not large. Then each year thereafter until said Act of 
1907 was passed the amount thus set apart, in temporary or perma¬ 
nent forest reserves, increased by leaps and bounds until a large part 
of the area of many Western States was included. By April, 1906, 
permanent forest reserves covered about 63,000,000 acres; and tem¬ 
porary forest reserves, created by temporary withdrawals, about 34,- 
000,000 acres. The Supreme Court in S. P. R. R. Co. vs. Bell, 183 
V. S., 675, referred to the serious effects of large presidential with¬ 
drawals, even though temporary. It said: “In view of the constant 
trend of population toward the western territories, it is a serious mat¬ 
ter to withdraw these enormous tracts from settlement and hold them, 
as it were, in mortmain against the protest of those who stand read;/ 
to enter upon and possess them.” 

The situation greatly alarmed the residents of these Western States 
because this vast area of about 100,000,000 acres was withdrawn 
from settlement and taxation, immigration to these States was re¬ 
tarded and development impeded. Hence their congressional repre¬ 
sentatives, as shown by the debates in Congress in 1903, as a measure 
of some relief, secured the passage of the Act of June 11, 1906, pro¬ 
viding for entry of agricultural lands within forest reserves, they 
stating at the time that although this act was “a step in the right 
direction’’ yet it fell far short of the necessities of the situation. This 
act (34 Stat., 233) follows: 

“The Secretary of Agriculture may, in his discretion, 

* * * examine and ascertain as to the location and extent 
of lands within permanent or temporary forest reserves 

* * * which are chiefly valuable for agriculture, and which, 
in his opinion, may be occupied for agricultural purposes 
without injury to the forest reserves (Italics ours.) 

Please note that this act expressly applied to both “permanent ' 
and “ temporary” forest reserves. By using these two adjectives, 
“temporary” and “permanent,” Congress unmistakably defined the 
term “forest reserve” as covering not only lands included in a per¬ 
manent reserve by formal proclamation under said Act of 1891, but 
also lands included in temporary withdrawals. Having thus once 
defined said term. Congress considered it unnecessary to keep on 
redefining it. Hence, although the term “forest reserve” appears 
several times in other portions of the statute, the limiting adjectives, 
“temporary” and “permanent,” are always omitted. Thus the act 
provides that the Secretary may ascertain what lands may be occu- 


13 


pied for agricultural purposes “without injury to the forest reserves 
that “any agricultural lands within forest reserves’ may be surveyed; 
that “settlers upon lands within forest reserves’ on January 1, 1906, 
may make additional homestead entry; that the act authorizes no 
further settlement on “lands within forest reserves” until they are 
opened to settlement, etc., etc. 

It cannot be claimed that the* term “forest reserve” was inad¬ 
vertently used in said act to designate both temporary and perma¬ 
nent reserves, because House Report 2900 regarding this legislation 
states that the act was very carefully prepared, having been originally 
drafted by a commission appointed by the President to suggest 
amendments to the land laws, and later “recast and numerous amend¬ 
ments added by the Forestry Bureau and again introduced upon 
request of the Agricultural Department.” 

In the debates in Congress regarding the Act of 1906, temporary 
and permanent reserves were treated as being in the same class and 
subject to the same objections. French, of Idaho, said (40 Cong. Rec,. 
5395): “In my State nearly one-third of the area is included within 
a permanent reserve or a temporary reserve. There is much 
land which is included in the forest reserves which is agricultural.” 
Hogg, of Colorado, said (40 Cong. Rec., 5395): “We ought to take 
away from the administration of forest reserves the right to include 
within those reserves lands that are agricultural in character. It has 
been the theory of the Government from the very beginning that the 
lands belong to the people for the purpose of settlement. We find 
that under the operation of this forest reserve law more than 200,000 
square miles have been taken away from possible settlement by any¬ 
body ” Mondell, of Montana, said (40 Cong. Rec., 5394): “There 
is an area in forest reserves three times the size of the great State of 
Iowa. There is an area withdrawn with the view of including it in 
reserves of £0,000,000 acres, twice the area of the average State” 

Furthermore, in 1910 Asst. Attv. Gen. Fowler, in 39 L. I)., 414, 
held squarely that the term “forest reserve” in the Act of 1906 meant 
lands included in temporary withdrawals as well as those included in 
permanent reserves, and that accordingly they could be homesteaded, 
and his decision was upheld by Atty. Gen. Wickersham in 39 L. D., 
414. Rowler said on p. 411: 

“In framing this law. Congress evidently had in mind two 
classes of lands reserved or held for forestry purposes, which 
should be brought within its operation—one comprised in 
‘permanent’ reserves, the other in ‘temporary’ reserves. * * * 
Where lands have been withdrawn for a definite purpose, I see 
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no impropriety in raying that they are 'reserved ’ for that pur¬ 
pose or in speaking of them as constituting a ‘reservation* for 
that purpose. So, the withdrawn lands referred to in your 
letter may he properly designated as a ‘reservation,’ since they 
are set aside and reserved from sale or other disposition until 
their availability for forest purposes shall have been deter¬ 
mined. This reservation Is also temporary, because it is in¬ 
tended, sooner or later, to be brought to an end, either by 
including the lands in another reservation, of very different, 
legal incidents, or by restoring them to entry. * * * With¬ 

drawals of this kind may remain in effect (as did the one 
here involved) for many years before the lands become em¬ 
bodied in a forest or are restored to entry; and the areas af¬ 
fected being designated in some haste, and with a view to 
further examination in the future, are even more likely to 
include agricultural tracts than are the forests themselves. 
The aim of the statute was to prevent such tracts 

FROM BEING NEEDLESSLY WITHHELD FROM HOMESTEAD EN¬ 
TRY AND FROM THIS STANDPOINT IT IS, OF COURSE, ENTIRELY 
IMMATERIAL WHETHER THE LANDS WERE MERELY WITH¬ 
DRAWN OR DEFINITELY INCLUDED IN A FOREST RESERVATION.” 

(Italics ours.) 

The purpose of the Act of 1906 and the meaning of the words 
“forest reserve” used therein are therefore clear. However, the de¬ 
bates in Congress show that the representatives feared that said Act 
would afford little relief—a fear very soon justified by events. Dixon, 
of Montana, who had charge of the bill in the House, said that the 
bill did not go far enough ; “but, realizing the need of relief from the 
situation which now presents itself in the West, ice took half a loaf as 
being better than no bread," and that “the present condition of the 
public domain is that the President by Executive Order can put half 
a State in a reserve if he Hants to do so” (40 Cong. Rec., p. 5393). 
Other quotations from the debates appear on pages “a” and “b” of 
the Appendix hereto. 

These debales show conclusively that the real evil, which the Rep¬ 
resentatives of the Western States sought to prevent, was the with¬ 
drawal each year of an increasingly large portion of these States for 
temporary or permanent forest reserves, and that, although the act 
might serve as a “step in the right direction,” they feared the act 
would afford little relief, and might indeed merely accelerate with¬ 
drawals. 

Their f'ars proved well founded because after the passage of the 
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Act of June 11, 1906, withdrawals increased rapidly. It was stated 
in the debates that on April 4, 1906, 63,000,000 acres were included 
in permanent forest reserves; and Mr. Pinchot stated in writing, early 
in 1907, that 127,000,000 acres were then included therein (41 Cong. 
Rec. 3328)—an increase of 64,000,000 acres in less than one year. 
The Commissioner's annual reports for the years ending June 30, 
1906 and June 30, 1907 stated that on the former date 34,308,741 
acres were temporarily withdrawn for forest purposes, and that dur¬ 
ing the 8 months between June 30, 1906, and March 4, 1907, an 
additional 24,381,101 acres were thus temporarily withdrawn, mak¬ 
ing a total of 39,089,842. 

Hence, when Congress opened in December, 1906, these same 
representatives through Senator Heyburn, of Idaho, presented the 
above quoted Act of March 4, 1907, prohibiting‘the creation or en¬ 
largement of a “forest reserve” in Oregon (and five other States) 
except by Act of Congress. On pages “b' 1 to “g ” of the Appendix 
hereto appear extensive quotations from the debates regarding this 
Act, which conclusively show that, in the opinion of the Representa¬ 
tives from the six prohibited States, the Act of 1906 had given no 
relief; that since its passage vast additional areas in these States had 
been included in permanent or temporary forest reserves; that the 
withdrawal of so large an area greatly increased the price of lumber 
to consumers thereof in these States; that the fact that agricultural 
land within these reserves could, in the discretion of the Secretary of 
Agriculture, be opened to entry under the Act of 1906, aided very 
slightly in settling or developing these Western States, because he 
held that lands were not agricultural in character, and hence not 
subject to entry under this Act if there was any appreciable amount 
of timber thereon; that only scattered and remote tracts were thrown 
open—tracts so remote from schools, churches and community life 
that settlers declined to enter them; that so long as land was thus 
withdrawn, it could not be settled, and thus become subject to State 
taxation and contribute its part toward the development of the State; 
that the reserves had been rapidly extended until in many States 
they covered from 1/3 to 1/2 of their entire area; that the only way 
to develop the remaining area was to permit settlement even though 
there was timber thereon, just as the residents of Michigan, Ohio and 
other States had been allowed to settle on heavily timbered lands, 
thus permitting farms, communities, industries, and cities to succeed 
the forest; and that it was absolutely necessarv to the welfare of the 
Western States that no further lands be withdrawn from entry for 
forest reserve purposes. 
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As a result of those arguments against further withdrawals for 
forest reserves, temporary or permanent, both Houses unanimously 
adopted the Act of 1907. 

In view of the above, we believe there can be no doubt that the 
term ‘‘forest reserve” used therein includes “temporary” as well as 
“permanent” reserves for the following reasons: 

(a) The term had been thus defined in the closely related Act of 
1906: 


The Acts of 1906 and 1907 were passed only a few months apart. 
They were parts of a connected body of laws on the same subject, 
championed by the same legislators, supported by the same argu¬ 
ments, and passed to remedy the same alleged evil,—viz., the large 


withdrawals of public lands for temporary or permanent forest re¬ 
serves, thus raising the price of lumber, exempting lands from tax¬ 
ation, retarding settlement and throttling development. As above 
shown, the committee reports, the debates, and finally the Act of 


1906 itself, defined the words “forest 


reserve” 


used therein as includ¬ 


ing both classes of reserves, and Fowler and Wiekersham upheld this 
construction. The term “forest reserves,” with the limiting adjec¬ 
tives “temporary” and “permanent,” appeared in the first sentence of 
the Act. In subsequent portions thereof the term was used many 
times, but the adjectives were omitted, just as they were omitted in 
the Act of 1907. Why? Manifestly, because having thus once 
defined the term in the Act of 1906, which was the first designed 


by Congress to curb the broad Presidential powers regarding the ex¬ 
tension of forest reserves, Congress very properly considered it un¬ 
necessary to keep on redefining the term, either in subsequent por¬ 
tions of that Act or in the closely related Act of 1907, passed a few 
months later, the latter being the second and final and all-important 
statute designed by Congress to put an end to such Presidential 


powers. 

The law is well settled that when Congress has, either expressly 
or impliedly, defined a term, the same definition must be applied 
thereto in its subsequent laws on a related subject, directed at the 
same object. Thus in Reiche vs. Srnythe, 13 Wall., 16*2, the tariff 
law of 1861 provided “that animals, living, of all kinds; birds, sing¬ 
ing and other’s, and land and water fowls” were exempt from tax. 
While this law was in force, an Act was passed in i860 imposing a 
tax “on all horses, mules, cattle, sheep, hogs, and other live animals.” 
The court held that “birds” were not included in the term “other 
live animals” in the second Act. It said: 
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“It is fair to presume, in case a special meaning ivere at¬ 
tached to certain words in a prior tariff act, that Congress 
intended they should have the same signification when used 
in a subsequent act in relation to the same subject-matter. 
This Act of 1861 was in force when the Act of 1866—the 
act in controversy—was passed, and it will be seen that birds 
and fowls are not embraced in the term ‘animals/ and that 
they are free from duty, not because they belong to the class 
of ‘living animals of all kinds/ but for the reason that they 
are especially designated. It is quite manifest that Congress, 
adopting the popular signification of the word ‘animals,' ap¬ 
plied it to quadrupeds, and placed birds and fowls in a dif¬ 
ferent classification. Congress having, therefore, defined the 
word in one act, so as to limit its application, how can it be 
contended that the definition shall be enlarged in the next 
act on the same subject, when there is no language used in¬ 
dicating an intention to produce such a result? Both acts are 
in pari materia, and it will be presumed that if the same word 
be used in both, and a special meaning ivere given it in the 
first act, that it was intended it should receive the same in¬ 
terpretation in the later act, in the absence of anything to 
show a contrary intention (Italics ours.) 

Arthur vs. Lahey, 96 U. S., 112, followed the decision in Reiche vs. 
S my the, supra. 

The Act of June 11, 1906, was the first ever passed by Congress 
designed to curb the President’s power to withhold from settlement 
all lands withdrawn for forestry purposes. It prevented him from 
withholding from settlement agricultural lands included in such 
withdrawals. It was, however, regarded by its authors as merely a 
temporary expedient, as only “a step in the right direction /’ A 
few months later there was passed unanimously a companion Act 
(the Act of March 4, 1907) on the same subject, by the same legisla¬ 
tors, pursuant to the same arguments ,—an Act designed not merely 
as an expedient but as a cure, an Act designed not merely to limit 
the President’s power to extend forest reserves, but to take them away. 
Upon its passage this Act and the Act of 1906 contained all the 
statutory law on the narrow subject covered thereby—namely, the 
extent to which the President s power to withhold lands for forestry 
purposes had been reduced. In both Acts the term “forest reserve’’ 
appears. In what sense was it used in the Act of 1907? In de¬ 
termining this question, we have a right to consider other statutes 
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in pari materia, their history and the evils at which they were aimed, 
and such consideraton renders inevitable the conclusion that this Act 
covers both classes of reserves. If its proponents had deemed it nec¬ 
essary to include therein the word “temporary” or “permanent,” 
they not only could have done so (for after presenting their argu¬ 
ments, the Act was passed unanimously) , hut they surely would 

have done so because thev would not have been less careful in frani- 

%/ 

ing this all-important law than in framing the Act of 1906, which 
they regarded as only “the first step.’' 


( b) Any other construction would leave wholly untouched the 
evils at which the Act of 1907 was aimed an<l render it merely a 
unless piece of legislation. 


The temporary withdrawal orders did not in words create nor 
purport actually to create a forest reserve. They stated merely that 
the land was withdrawn temporarily, “pending a determination as to 
the advisability of including it in the forest reserves.” But it was a 
well-recognized fact, frequently mentioned in the debates and by the 
courts, that although the orders bv their terms withdrew the land only 
temporarily, yet in practice it remained withdrawn indefinitely, freed 
from settlement and taxation, so that the practical effect of such 
orders was, for an indefinite period, exactly the same as if the land 
had been included in a permanent forest reserve. In 39 L. D., 4T2, 
Assistant Attorney General Fowler said regarding such temporary 
withdrawals: 

“Withdrawals of this kind may remain in effect (as did the 

one here involved) for many years before the lands become 

embodied in a forest or are restored to entry. * * * The 

%/ 

aim of the statute was to prevent such tracts being needlessly 
withheld from homestead entry, and from this standpoint 
it is, of course, entirely immaterial whether the lands were 
merely withdrawn or definitely included in a forest reserva¬ 
tion/* (Italics ours.) 


The Supreme Court said in U. S. vs Midwest Oil Co., 236 U. S., at 
4 / 5 ! 

“The appellees, however, argue that tlx* practice thus ap¬ 
proved related to Reservations—to cases where the land had 
been reserved for military or other special public purposes— 
and they contend that even if the President could reserve land 
for a public purpose or for naval uses, it does not follow that 
he can withdraw land in aid of legislation. 
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“When analyzed, this proposition, in effect, seeks to make 
a distinction between a Reservation and a Withdrawal — be¬ 
tween a Reservation for a purpose, not provided for by ex¬ 
isting legislation, and a Withdrawal made in aid of future 
legislation. It would mean that a Permanent Reservation 
for a purpose designated by the President, but not provided 
for by a statute, would be valid, while a merely Temporary 
Withdrawal to enable Congress to legislate in the public in¬ 
terest would be invalid. It is only necessary to point out that, 
as the greater includes the less, the power to make permanent 
reservations includes power to make temporary withdrawals . 
For there is no distinction in principle between the two. 
The character of the power exerted is the same in both cases. 
In both, the order is made to serve the public interest and in 
both the effect on the intending settler or miner is the same/' 
(Italics ours.) 

The above language of Fowler and of the Supreme Court is very 
apropos. The legislators in debating the Act of 1907 stated over and 
over again that in several Western States from one-third to two-thirds 
of the lands in its timbered area were included in temporary or per¬ 
manent forest reserves, and that recently the lands included in the 
reserves had increased at an alarming rate, there being, as above 
stated, an increase of 64,000.000 acres in permanent reserves within 
one year and of 24,581,101 acres in temporary reserves in eight 
months before March 4, 1907. In fact, the usual practice was to 
create a temporary reserve by temporary withdrawals before creat¬ 
ing the permanent reserve. In view of these facts, can it reasonably 
be contended that Congress in the Act of 1007 intended merely to 
forbid the President creating permanent reserves, to which the 
6.000,000 acres belonged , leaving him untrammeled power to con¬ 
tinue the creation of an unlimited number of temporary reserves to 
which the 2Jf/>81,101 acres belonged, although as above stated by 
Fowler, from the standpoint of being “withheld from homestead 
entry. * * * it is of course entirely immaterial whether the, 
lands were merely withdrawn or definitely included in a forest res¬ 
ervation,” and as above stated by the Supreme Court regarding 
reservations and withdrawals, “ there is no distinction in principle be¬ 
tween the two, the character of the power exercised is the same in 
both cases * * * and in both the effect on the intending settler 

or miner is the same/” Surely the answer must be “no." Other- 
wise the absurd result would follow that a Presidential order would be 
absolutely void if it provided that certain public land shall, for a 
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period of one year or one day, constitute a “forest reservewhereas 
an order would be perfectly valid if it provided (like the order of 
August 13, 1012) that the lands were temporarily withdrawn, pend¬ 
ing legislation, although this order of August 13, 1912, has already 
served effectually to bar any entry on the lands covered thereby for 
over twelve years, and in the absence of action by private parties 
will continue as such bar for a further period of indefinite dura¬ 
tion. 

Unquestionably the evil which the Act of 1907 was intended to 
prevent was further withdrawals of public land to the end that 
lands' not then withdrawn would remain open to entry so that they 
could be settled and the forests could be succeeded by farms, in¬ 
dustries and cities. This evil would not have been removed if that 
Act left the President free to continue making temporary with¬ 
drawals pending a determination by the creative power (which after 
1907 was Congress), whether such lands should later be included in a 
permanent reserve. The supporters of this proviso desired that said 
remaining lands remain open to settlement then, not years later, 
after Congress had decided against their inclusion in such per¬ 
manent reserve. If the Act of 1907 applied only to permanent 

FOREST RESERVES, THERE WAS NO REASON FOR ITS ENACTMENT, BE¬ 
CAUSE IN THAT EVENT THE PRESIDENT COULD, NOTWITHSTANDING THE 

Act, temporarily withdraw from entry for forestry pur¬ 
poses as large an acreage as he chose, and if Congress did not 

APPROVE SUCH WITHDRAWALS, ITS ONLY RECOURSE WAS EXACTLY 
THE SAME AS IT HAD BEEN UNDER THE ACT OF 1891, IN CASE THE 
President thereunder created more permanent forest re¬ 
serves than Congress desired. Such recourse in either case 

WAS THE PASSAGE OF AN ACT RESTORING THE LAND TO THE PUBLIC 
DOMAIN, AND IF THE PRESIDENT OPPOSED SUCH RESTORATION A TWO- 

THIRDS vote by Congress was necessary to overthrow the veto. 

It is a well-settled rule of law that in construing a statute it will be 
presumed that the law-makers intended that such statute should sub¬ 
serve a useful purpose. But what possible purpose could the Act 

OF 1907 SUBSERVE, IF THEREBY CONGRESS DID NOT PROGRESS A SINGLE 
INCH IN ITS RESUMPTION OF CONTROL OVER THE PUBLIC DOMAIN? 

It is no answer to this argument to say that it will be assumed that 
after March 4, 1907, the acreage withdrawn bv the President would 
be small, because if the Act was not intended to forbid such with¬ 
drawals, then he would not be violating either its letter or its spirit 
if he continued after its passage to make withdrawals of millions of 
acres just as he had done prior to 1907. Under such an unwar- 
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ranted construction of the Act the withdrawals thus made would 
constitute merely a normal exercise of his powers in accordance with 
previous practice, and would not in any sense be an abuse of discre¬ 
tion by him. Moreover, as was said by the Supreme Court in U. S. 
vs. George, 228 U. S., 14: “It is not an adequate answer to say 
that the regulation must be reasonable. The power to make it is 
expressed in general terms. If given at all, it is as broad as its subject 
and may vary with the occupant of the office.” (Italics ours.) 

The Supreme Court has frequently held that one of the most im¬ 
portant principles in statutory construction is to determine the evil 
at which the statute was directed, in order to give effect not only to 
the letter of the statute, but also to its spirit. Thus in Atkins vs. 
Disintegrating Co., 18 Wall., 272, the court said: “The intention of 
the law-maker constitutes the law. A thing may be within the letter 
of a statute and not within its meaning, or within its meaning 
though not within its letter.” In Church, etc., vs. U. S., 143 U. S., 
457, the facts were that an Act broadly prohibited the importation 
of foreigners under contract to perform labor in the United States. 
The court held, however, that it did not apply to a contract between 
an alien and a religious society here whereby he engaged to come 
here as minister for it. The court said: 

“It must be conceded that the Act of the corporation is 
within the letter of this section, * * * But w T e cannot 

think Congress intended to denounce with penalties a trans¬ 
action like that in the present case. It is a familiar rule , 
that a thing may be within the letter of the statute and yet 
not within the statute , because not within its spirit, nor 
within the intention of its makers. * * * This is not 

the substitution of the will of the judge for that of the legis¬ 
lator, for frequently words of general meaning are used in a 
statute, words broad enough to include an act in question, 
and yet a consideration of the whole legislation, or of the 
circumstances surrounding its enactment, or of the absurd 
results which follow^ from giving such broad meaning to the 
words, makes it unreasonable to believe that the legislator in¬ 
tended to include the particular Act. Again, another guide 
to the meaning of a statute is found in the evil which it is 
designed to remedy; and for this the court properly looks at 
contemporaneous events, the situation as it existed, and as 
it was pressed upon the attention of the legislative body.” 
(Italics ours.) 


In Ha waii vs. Mankchi, 190 U. S., 197, the court said: 

“If the words of the Newlands resolution, * * * be 

literally applied , the petitioner is entitled to his discharge , 
* * * But there is another question underlying this and 
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all other rules for the interpretation of statutes, and that is, 
what teas the intention of the legislative body? The books 
are full of authorities to the effect that the intention of the 
law-making power will prevail, even against the letter of the 
statute. * * * .4 thing which is within the intention 
of the makers of a statute is as much within the statute as 
if it were within the letter; and a thing which is within the 
letter of the statute is not within the statute, unless it be 
within the intention of the makers.” (Italics ours.) 


(2) The Executive branch of the Government upholds our 
CONSTRUCTION OF THE A( T OF 1907 AS IS SHOWN BY THE LANGUAGE 
OF MANY PRESIDENTIAL PROCLAMATIONS ISSUED BEFORE AND AFTER 
JTS PASSAGE, AND BY THE FACT THAT AFTER MARCH 4, 1907, ANI) 
until on Aug. 13, 1912 (when the withdrawal order, involved 

IN THIS CASE, WAS MADE), NEITHER THE PRESIDENT NOR THE LAND 

Department ever even attempted to create either a tempo¬ 
rary OR permanent forest reserve in any of the prohibited 
States named in the act, which fact establishes a uniform 
practical contemporaneous construction by that department 
of the Government charged with the duty of executing the 

LAWS GOVERNING PUBLIC LANDS, AND SUCH PRACTICAL CONSTRUC¬ 
TION IS, IN CASE OF DOUBT, CONTROLLING ON THE COURTS. MOREOVER, 

the Land Department’s construction continued without in¬ 
terruption UNTIL ITS ADVERSE DECISION IN THIS CASE ON May 5. 
1919. 


Just prior to 1907 a practice had arisen to permit an entry on 
lands, included in temporary withdrawals for forestry purposes, sub¬ 
ject to the condition that if after investigation a permanent reserve 
was created the entry would he disregarded. In recognition of this 
practice 40 Presidential proclamations, issued within two months 
before (lie passage of the Act of 1907, and many of them issued 
thereafter (covering lands in the Ron-prohibited States) contained a 
provision that although there were excepted from the effect of the 
proclamations ‘‘all lands embraced in any legal entry or covered 
bv any lawful filing or selection,” etc., nevertheless “these exceptions 
shall not apply to any land embraced in any sale , entry or filing, 
which has hern allowed to remain on record subject to the creation 
of a perm an cut reservation.” This language is very significant 
because it constitutes a distinct recognition by the Government that 
there were temporary forest reserves as well as permanent ones. The 
term permanent reservation" is used in the proclamation to dis- 
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tinguish the reservation created thereby from one created by tempo¬ 
rary withdrawal orders. Obviously, if the Government considered 
that under the Act of 1891 there could be only one kind of forest 
reservation (namely, a permanent one), it would not have used in 
these hundreds of proclamations the qualifying adjective “perma¬ 
nent”, because in that view the word “reserve” or “reservation” 
would alone have been sufficient. 

The above is, however, only one instance of governmental concur¬ 
rence in our construction of the Act of 1907. A still more striking 
instance is the following: As above stated, the areas included in per¬ 
manent forest reserves increased from 63,000,000 acres in 1906 to 
127,000,000 in 1907. On March 1-2, 1907 (just before the Act of 
March 4, 1907, became a law), thirty-three proclamations covering 
millions of acres were issued by the President creating permanent 
forest reserves or enlarging their boundaries, thirty-two covering 
lands in the prohibited States. The Government was equally active 
in creating temporary reserves. Between June 30, 1906, and March 
4, 1907, the areas included in the latter increased from 34,508,741 
acres to 59,089,842, these withdrawals of enormous areas continuing 
almost to the very date the Act passed. But after its passage (and 
until after the withdrawal order of Aug. 13, 1912, was issued) not a 
single acre in the prohibited States was withdrawn even temporarily 
for forest reserves. In the now-prohibited States the President or the 
Land Department continued as before to issue many proclamations 
or temporary withdrawal orders, whereby millions of acres were in¬ 
cluded in reserves. But after March 1907, not a single proclama¬ 
tion was ever issued creating penimnent forest reserves in any of the 
prohibited States; and also after March 1907, and until August 
13, 1912, not a single temporary withdrawal order was ever issued 
creating temporary forest reserves therein. Why? Manifestly be¬ 
cause the President and the Land Department considered that the 
ban of the Act extended to orders as well as proclamations, and also 
that the Act forbade temporary withdrawal orders for forestry pur¬ 
poses, not only when they were in the form above set forth com¬ 
monly used prior to 1907 (which withheld lands temporarily until 
the President decided whether to include them in permanent re¬ 
serves), but also when they were in the form upheld in the case of 
U. S. vs. Midwest Oil Co., 236 U. S., 459—that is, orders withholding 
lands temporarily until Congress decided what to do with them. 

This situation, therefore, comes squarely within the authorities 
holding that in case of any doubt regarding the proper construction 
of a statute the courts will follow the contemporaneous practical con¬ 
struction thereof by the executive officers of the Government charged 
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with executing the laws. Thus in Jacobs vs. Prichard, 223 U. S., 
200, the question was as to the character of consent which under 
the Federal statutes an Indian was required to give to the Commis¬ 
sioner regarding, the sale of lands. The Land Department had al¬ 
ready construed the word “consent" as used in the statute. The 
%/ 

court said on page 213: “That the 'consent’ was to have this 
cJiaracter was the immediate and continued construction of the act 
of Congress by the Interior Department, and such construction would 
determine such ambiguity in the act, even if we should admit am- 
bigwity existed.” In United States vs. Moore, 95 U. S., 760, the 
court said: “The construction given to a statute by those charged 
with the duty of executing it is always entitled to the most respectful 
consideration, and ought not to be overruled without cogent reasons.” 
(Italics ours.) 

In United States vs. Hammers, 221 U. S., 220, the court said: “We 
cannot assume that the Land Department did not know what it was 
about and made its practice under the act oppose its construction of 
the act. * * * Conceding that the statute is ambiguous, we 

must turn as a help to its meaning, indeed in such case, as determin¬ 
ing its meaning, to the practice of the officers whose duty it was to con¬ 
strue and administer it. They may have been consulted as to its 
provisions, may have suggested them, indeed have written them. 
.If any rate their practice, almost coincident with its enactment, and 
the rights which have been acquired under the practice, make it 
determinate ely persuasive.” (Italics ours.) 

Of course, no one disputes that the Interior Department is the 
Department designated by statute to execute the laws regarding 
public lands; and the fact is that this Department’s long record of 
concurrence with our construction of the Acts of March 4, 1907, 
and June 25, 1910, was not broken when the withdrawal order of 
August 13, 1912, involved in this case, was issued. As stated in 
the order itself, it was issued “on the recommendation of the Secre¬ 
tary of Agriculture.” Nor so far as we can ascertain was such long 
record of the Land Department broken until on May 5, 1919 (over 
twelve years after the Act of March 4, 1907, was passed and two years 
after the appellant’s selections herein), the opinion in the present 
case was written. In the 64th Congress, which expired March 4, 
1917, two bills providing for the extension of forest reserves in two 
of the prohibited States were introduced in Congress and the then 
Secretary of the Interior, in his report to Congress regarding one of 
these bills, said (H. R. No. 734): “I have no objection to the enact¬ 
ment of the bill as upon its passage the public lands in the areas 
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therein described may be withdrawn and examined.” The italicized 
portion of this quotation constitutes a distinct admission by the 
Land Department that in its opinion no right exists to withdraw 
lands for forestry purposes in the prohibited States prior to the 
enactment of a law authorizing such withdrawal. Moreover the fact 
is that in that very case none of the land covered by the bills was 
withdrawn until after they were passed. 

It is a very important fact that between March J f , 1907, and No¬ 
vember 22, 1917, when the appellant filed Itis selection herein, not 
a single withdrawal order (in advance of legislation and covering 
lands in any of the six prohibited States) was countenanced by the 
Interior Department, thus establishing a uniform contemporaneous 
practical construction in our favor for over ten years by that De¬ 
partment whose sole duty is to execute the laws regarding public 
lands; and that moreover excepting only said order of August 13, 
1912, covering 3,200 acres and two or three orders covering small 
areas and made on the recommendation of the Department of Agri¬ 
culture, the President himself did not, during said period, make a 
single withdraival in any of the prohibited States, but on the con¬ 
trary deferred making withdrawals until after Congress authorized 
them. 


(3) Lastly, the judicial branch of the Government has 

UNIFORMLY UPHELD OUR CONTENTIONS. TlIE SUPREME COURT IN 

Chicago, Milwaukee & St. P. R. R. vs. U. S., 244 U. S., 351, held 

THAT THE TERM '‘FOREST RESERVATION” AS USED IN THE ACT OF 

March 3,1899, giving the Secretary of the Interior the power 

TO APPROVE PLATS OF RIGHTS OF WAY OVER SUCH A RESERVATION, AP¬ 
PLIED TO TEMPORARY FOREST RESERVATIONS CREATED BY TEMPORARY 
WITHDRAWAL ORDERS UNDER THE ACT OF 1891, AS WELL AS TO PER¬ 
MANENT FOREST RESERVATIONS CREATED BY PROCLAMATIONS UNDER 
THE LAST-MENTIONED ACT. 

That case was a suit by the United States to enjoin the company 
from constructing its railroad through a forest reserve in Idaho, 
unless it executed and filed with the Secretary of the Interior a stipu¬ 
lation required by that officer under the Act of March 3, 1899, which 
provided as follows: 

‘'That in the form provided by existing law the Secretary 
of the Interior may file and approve surveys and plats of any 
right of way for a wagon road, railroad, or other highway over 
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and across any forest reservation 
his judgment the public interests 
fected thereby.” 


or reservoir site when in 
will not be injuriously af- 


The regulations issued by the Secretary under this statute required 
that applicants for rights of ways should, before beginning construc¬ 
tion, enter into a stipulation delining the obligations of the applicant. 
The court said that prior to this act the Secretary of the Interior had 
no authority under the Act of March 3, 1875, to receive and approve 
surveys and plats of rights of way in forest reserves. On March 21, 
1905, the Commissioner of the General Land Office issued an order in 
the usual form, temporarily withdrawing a large body of lands, pend¬ 
ing a determination by the President whether these lands should be 
included in a permanent forest reserve. On November 0, 1900, the 
President, by proclamation, included them in a permanent reserve. 
Between the date of the temporary withdrawal and the date of the 
proclamation, the Company filed in the local Land Office a map of 
its proposed railroad through the reserve, and, after the proclamation, 
filed in the same office a second and third map. None of them was 
over approved. Peck, claiming to be the authorized representative 
of the Company, asked for the right to proceed with the construction 
in advance of the approval of the map, promising that the Company 
would later enter into a stipulation as required by the above-men¬ 
tioned regulations, which right was granted subject to ratification bv 
the Company. There was no express ratification, but soon thereafter 
the Company entered upon the reserve and began construction. 
Later the Company declined to execute the stipulation upon the 
ground, as stated by the court, that “Mr. Peck had acted upon the 
mistaken belief that the President's proclamation creating the per¬ 
manent reserve preceded the filing of the first map, when in fact 
the map was filed before the proclamation was issued, and that the 
execution of such stipulation as was called for by the memorandum 
was indispensable, when, as the company asserted, it was entitled, 
under the Act of March 3, 1875, to a right of way through the reserve 


without entering into any stipulation or assenting to any conditions.” 
In other words, the company contended in effect that the provision 
of March 3, 1875, that a railroad should have no right of way through 
‘‘any military park or Indian reservation, or other lands specially 
reserved from sale,’’ did not apply to the company, because its right 
to go across the lands was initiated while the lands were under tem¬ 


porary withdrawal and before they became a “reservation,” and also 


that the company should not be asked to sign the stipulation de¬ 


manded by the Secretary under the Act of March 3, 1899, because, 
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inasmuch as the lands had not yet (when the company’s rights were 
initiated) become a “forest reservation’’ within the meaning of the 
last-mentioned act, that act did not apply, and therefore the stipula¬ 
tion required under that act should not be demanded.—Held that 
“the stipulation must be executed, and that without it the company 
was not entitled to proceed,’’ the fourth syllabus reading a9 follows: 

“Under ike provision relating to the subject in the Act of 
March 3, ISM), c. J f 27, 30 St at., 1233, a railroad right of wag 
mag be obtained over a temporary or permanent forest 
reservation onlg if, in the judgment of the Secretarg 
of the Inferior, the public interests will not be in¬ 
juriously affected thereby, and in exercising his broad discre¬ 
tion under this provision, the Secretarg mag condition his 
approval of an application upon the prior filing of a stipula¬ 
tion, binding upon the applicant, respecting the use and en¬ 
joyment of the privilege granted, the prevention of forest 
fires t and compensation for timber cut or destroyed or for 
other injuries done to the reservation.'’ (Italics ours.) 


This case is directly in point. The court throughout its opinion 
makes a very clear distinction between a temporary and a permanent 
forest reserve. At least half a dozen times the court uses the term 
“permanent forest reserve” or “permanent reserve” to distinguish 
the reserve created by formal Presidential proclamation from the 
temporary reserve created by the temporary withdrawal order. 
Manifestly if the court had been of the opinion that under the Acts 
of March 3, 1891, and March 3, 1899, there could be only one kind 
of a forest reserve—viz: a permanent forest reserve, then it would 
never have used the qualifying adjective “ permanent because the 
words “forest reserve” would in that event have been entirely sutli- 
cicnt. The court also several times used the word “reserve” appar¬ 
ently to designate the situation of the lands after the withdrawal 
order was made, but before the proclamation was issued. The fol¬ 
lowing quotations from the opinion, as well as the quotations already 
made, illustrate the above points: 


“The order was made bv direction of the Secretary of the 
Interior with a view to the creation of a permanent forest 
reserve, under section 24 of the Act of March 3, 1891, c. 
501, 26 Stat., 1095, if after further examination that should 
receive the President’s approval. The permanent reserve 
was created November G, 190G, by a proclamation of the Presi¬ 
dent. Between the temporary withdrawal and the President‘9 
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proclamation the railroad company was incorporated under 

the laws of Idaho and filed with the Secretary of the Interior 

*/ 

a copy of its articles of incorporation and due proofs of its 
organization. During the same period it also filed in the local 
land office a map or profile of its proposed railroad through the 
reserve, and after the President’s proclamation it filed in that 
office a second and then a third map. * * * Rights of way 
for railroads over lands of the United States were granted 
only by special acts until March 3, 1875, when Congress en¬ 
acted a general law upon the subject and confided its adminis¬ 
tration to the Land Department. Chap. 152, 18 Stat., 482. 
But that law, by its fifth section, was declared to be inapplic¬ 
able to any military park, Indian reservation, or other lands 
specially reserved from sale. Lands in a forest reserve not 
only are specially reserved from sale, hut, like those in the 
reservations particularly named, are set apart for a public 
purpose. Act June 4, 1807, c. 2. 30 Stat., 34-36, That they 
come within the excepting provision of the fifth section, as 
do lands in other public reservations, is plain. Both Congress 
and the Land Department have so regarded them. Thus the 
company neither did nor could acquire a right of way over 
these lands under the law of 1875. And this is true notwith¬ 
standing the preliminary steps taken, as before recited, in ad¬ 
vance of the creation of the permanent reserve. The tem¬ 
porary withdrawal was made several months before any of 
those steps ivere taken — indeed, before the company came into 
existence—and remained in force until the permanent re¬ 
serve was created. While the withdrawal was in'force it was 
as much of an obstacle to the acquisition of a railroad right 
of way over these lands as was the permanent reserve there¬ 
after.” (Italics ours.) 

Another case holding that such a withdrawal order constitutes the 
lands covered thereby a temporary forest reserve, is Alberger v. 
Kingsbury, 91 Pac. (Calif.), 674. This case involved the construc¬ 
tion of §2275 U. 8. R. S., which authorized a State to select other 
lands in lieu of sections 16 and 36 in case said sections had been ‘‘in ¬ 
cluded in anv Indian, military or other reservation/' The lands 
in question were covered by a temporary withdrawal order by the 
Commissioner of the General Land Office, “pending determination 
as to advisability of including same within a forest reserve.” The 
question was whether lands so withdrawn constituted a “reservation” 
within the meaning of the above statute.—Held that they did. The 
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court cited several United States Supreme Court decisions on the point 
and said on page 675: 

“The words ‘other reservations* are evidently used in a 
broad sense in the statute. The word ‘reservation* is defined 
in the Standard Dictionary as ‘that which is reserved, kept 
back, withheld* The said sixteenth section, to which the 
state would be otherwise entitled, has been by the proper au¬ 
thorities of the United States,—the Land Department,—kept 
back, withheld, and reserved. It has been reserved with a view 
to including it in a Permanent Forest Reserve. The 

STATE IS NOT NOW ENTITLED TO IT, BECAUSE THE UNITED 

States has seen fit to reserve it for its own uses. It 

IS NO ANSWER TO THIS TO SAY THAT THE RESERVATION MAY 
NOT BE MADE PERMANENT, AND THAT THE STATE MAY YET BE 
ENTITLED TO THE LAND. THAT MIGHT BE SAID AS TO ANY 
OTHER KIND OF RESERVATION-FOR MILITARY PURPOSES, FOR 

Indians, or any other purpose. A reservation is a 

RESERVATION, NO MATTER WHAT MAY BE THE PURPOSE, NOR 
FOR HOW LONG A TIME THE RESERVATION MAY CONTINUE. 

The statute does not fix a time during which it shall 

CONTINUE, AND WE ARE NOT AT LIBERTY TO DO SO.” (Italics 

ours.) 

Furthermore, it has been frequently held that by the use of the 
word “reserve” in its legislation Congress covers not only lands per¬ 
manently embraced in a forest, Indian or other reservation, made by 
competent authority, but also covers any land which may have been 
temporarily withdrawn from entry pending a determination whether 
it shall later be included in a permanent reserve. Thus, in 39 L. D., 
411, above quoted, Assistant Attorney General Fowler said on page 
413: 

“Where lands have been withdrawn for a definite purpose, 
I see no impropriety in saying that they are ‘reserved* for 
that purpose or in speaking of them as constituting a ‘reser¬ 
vation* for that purpose. So, the withdrawn lands referred to 
in your letter may be properly designated as a ‘reservation 
since they are set aside and reserved from sale or other dis¬ 
position until their availibility for forest purposes shall have 
been determined. This reservation is also temporary, because 
it is intended, sooner or later, to be brought to an end either 
by including the lands in another reservation of very dif¬ 
ferent legal incidents, or by restoring them to entry.” (Italics 
ours.) 
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Leavenworth, etc., R. R. Co. v. United States, 92 U. S., 733, and 
several other eases decided by the same court, held that the term 
“lands reserved” used in legislation includes lands under temporary 
withdrawal orders. In Northern Pacific R. R. Co. vs. Land Co., 
168 U. S., 604, the Secretary of the Interior temporarily withheld 
from entry lands within the indemnity limits of the grant. The 
court said: “ The act of the Secretary teas in effect a reservation 

The Standard Dictionary defines the word “reservation” as “that 
which is reserved, kept back, withheld.” Webster’s Dictionary de¬ 
fines it as “that which is reserved; something kept back or withheld.” 

Al e submit, therefore, that our construction of the Act of 1907 has 
been uniformly upheld by the Legislative and Judicial Departments 
of the Government; that without a single exception it was also uni¬ 
formly upheld by the third branch of the Government—viz., the 
Executive .—from March 4, 1907, to August 13, 1912; that with a 
few isolated exceptions (covering small areas) it was uniformly up¬ 
held by the Executive Department until after appellant’s selection 
was made on November 22, 1917; and that if the Act of June 25. 
1910, had never been passed and the statute of March 4, 1907, had 
been the only statute in force when the withdrawal order of August 
12, 1913, was issued, said order would have been illegal and void 
because it was plainly forbidden by that statute. But if anyone 
should entertain a lingering doubt regarding its invalidity under the 
U. S. Statutes, such doubt was entirely removed by the Act of June 
25, 1910 (36 Stat., 347), reading as follows: 


“Sec. 1 . The President may, at any time in his discretion, 
temporarily withdraw from settlement, location, sale or entry 
any of the public lands of the United States, including the 
District of Alaska, and reserve the same for water-power sites, 
irrigation, classification of lands, or other public purposes to 
be specified in the orders of withdrawals, and such withdraw¬ 
als or reservations shall remain in force until revoked bv him 

t j 

or by an Act of Congress. 


“Sec. 2. All lands withdrawn under the provisions of this 
Act shall at all times be open to exploration, discovery, occu¬ 
pation. and purchase, under the mining laws of the United 
States, so far as the same apply to minerals other than coal, 
oil, gas, and phosphates: Provided, That the rights of any 
person who, at the date of any order of withdrawal heretofore 
or hereafter made, is a bona fide occupant or claimant of oil or 
gas bearing lands, and who, at such date, is in diligent prose* 
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cution of work leading to discovery of oil or gas, shall not be 
affected or impaired by such order, so long as such occupant 
or claimant shall continue in diligent prosecution of said 
work: And provided further, That this Act shall not be con¬ 
strued as a recognition, abridgement, or enlargement of any 
asserted rights or claims initiated upon any oil or gas bearing 
lands after any withdrawal of such lands made prior to the 
passage of this Act: And provided further, That there shall 
be execpted from the force and effect of any withdrawal made 
under which the entry or settlement was made: And provided 
date of such withdrawal, embraced in any lawful homestead 
or desert-land entry theretofore made, or upon which any valid 
settlement has been and is at said date being maintained and 
perfected pursuant to law; but the terms of this proviso shall 
not continue to apply to any particular tract of land unless 
the entryman or settler shall continue to comply with the law 
under which the entry or settlement was made: And provided 
further, That hereafter no forest reserve shall be created, nor 
shall any additions be made to one heretofore created within 
the limits of the States of Oregon, Washington, Idaho, Mon¬ 
tana, Colorado, or Wyoming, except by act of Congress. 

“Sec. 3. The Secretary of the Interior shall report all such 
withdrawals to Congress at the beginning of its next regular 
session after the date of the withdrawals.” (Italics ours.) 

It will be observed that the last proviso of Section 2 of the Act of 
1910 is expressed in the same language as the Act of 1907. There¬ 
fore, manifestly, every argument advanced in favor of our con¬ 
struction of the earlier Act applies with equal force to the later one. 
The earlier statute had already been in force for over three years, 
and as above shown all three departments of the Government had 
during that period uniformly upheld the construction thereof for 
which we contend, namely, that it deprived the President of the 
power to create either temporary or permanent forest reserves in 
Oregon or the other five prohibited States. This is a very important 
fact because, whatever might be argued regarding the Act of 1910, 
certainly no one would for a moment maintain that a power taken 
away by the earlier statute was created by the later one. 

However, the Act of 1910 contains two additional arguments in 
our favor, as follows: 
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III. 

A third reason why said withdrawal order of August 13, 1912, 
does not bar appellant’s selection is that said order is void be¬ 
cause the Act of June 25, 1910, to which the President in said 
order refers as his authority for issuing it, related solely to 
temporary withdrawals and expressly forbade the President 
thereafter to withdraw any Oregon lands for forestry pur¬ 
poses, even temporarily. 

The prohibition against the creation of forest reserves in the six 
prohibited States except by Congress appears as a proviso to the Act 
of 1910. The Act does not relate to permanent forest reserves or to 
permanent reserves of any kind, but solely to temporary withdrawals. 
Hence the proviso forbidding the President to create a ‘‘forest re¬ 
serve’ has no place in the Act and can be given no effect and must 
be regarded to be an utterly useless and meaningless piece of legis¬ 
lation unless it is construed as applying to that kind of a “forest 
reserve” created by a temporary withdrawal. 

In discussing this point let us examine into the purpose, first, of 
the Act itself; and secondly, of the proviso. 

The President’s message, the Committee reports, and the debates 
quoted on pages “ g” to “w” of the Appendix hereto clearly show that 
the sole purpose of the Act was to give to the President express statu¬ 
tory power to make temporary withdrawals of public land for cer¬ 
tain purposes and thereby remove all possible doubt as to his right 
to do so. At various times for eighty years before 1910 the Presi¬ 
dent, without express statutory authority, had temporarily with¬ 
drawn various portions of the public domain for naval stores, light 
houses, power sites, post office, etc.; and for five years before 1910 
had temporarily withdrawn lands which it was believed contained 
oil or coal and which, therefore, should not be disposed of by the 
Government under statutes covering non-mineral land. The acre¬ 
age thus withdrawn before 1905 was comparatively small. There¬ 
after the amount thus temporarily withdrawn each year increased 
greatly, 3,000.000 acres of oil lands being withdrawn in 1909. The 
validity of this last withdrawal was attacked in U. S. vs. Midwest Oil 
Co., 236 U. S., 459, and a divided court later held that temporary 
withdrawals of the above character were legal because not in viola¬ 
tion of any express statute, and because, moreover, Congress had 
impliedly granted power to make them by acquiescing therein after 
requesting and obtaining knowledge thereof. There was, however, 
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doubt on the subject in 1910, which was five years before the above 
case was decided, and express statutory power was desired. The im¬ 
mediate occasion for the statute was very large temporary withdrawals 
from 1905 to 1910 covering coal, oil, and phosphate lands, power 
sites, etc., which withdrawals were made either to afford time for 
classification, or to afford time for Congress to pass different laws for 
their disposition. It is very clear that the chief object of the Act 
of 1910 was to legalize temporary withdrawals pending legislation. 
Thus President Taft’s message of January 14, 1910, to Congress (and 
Johnson vs. S. P. Co., 196 U. S., 1; held that in construing a statute 
a Presidential message could properly be considered), said: 

“The power of the Secretary of the Interior to withdraw 
from the operation of existing statutes tracts of land, the dis¬ 
position of which under such statutes would be detrimental 
to the public interest, is not clear or satisfactory. This power 
has been exercised in the interest of the public. * * * 

It seems to me that it is the duty of Congress now, by a 
statute, to validate the withdrawals which have been made by 
the Secretary of the Interior and the President, and to author¬ 
ize the Secretary of the Interior temporarily to withdraw 
lands pending submission to Congress of recommendations as 
to legislation to meet conditions or emergencies as they arise.” 
(Italics ours.) 

The House Committee Report (made before the proviso was added 
to the act) stated: 

“During the past few years large areas of the public domain 
have been withdrawn for classification, and submission to 
Congress of recommendations of legislation relative thereto 
ivith a view of protecting and conserving public interest in 
valuable oil, coal, and other mineral land, water-power sites, 
etc. * * * In view of the conflicting opinions that exist 

as to the authority for past and future withdrawals, it is 
deemed necessary to adopt a measure that will clearly define 
the extent of such authority.” (Italics ours.) 

Mondell, who had charge of the bill in the House, stated (45 
Cong. Rec., 4645): “The legislation in question is requested by the 
President in view of his doubt as to his authority to make what he 
believes needful, temporary withdrawals of lands for classification 
or for the purpose of making recommendations to Congress.” 

dr 



It is also very clear that it was not the purpose of the Act to au¬ 
thorize withdrawals for an indelinite period. On the contrary the 
President, in his message, asked merely for power “ temporarily to 
withdraw” and Congress in the aet very carefully used the word 
“temporarily 

The object of the act is therefore manifest. What was the pur¬ 
pose of the proviso? It was inserted by the Senate Committee before 
submitting the act to the Senate, and in the debates there was no 
discussion regarding the proviso or the numerous other important 
amendments made by the Senate to the House bill which was en¬ 
tirely rewritten by the Senate and much amplified, lienee we are 
left to draw our own conclusion regarding the purpose of inserting 
the proviso. The act bears evidence of being carefully drawn and 
we have no right to dismiss the proviso as being a useless piece of 
legislation, because the law is well settled that in construing a 
statute courts must, if possible, give effect to every part and assume 
that very part was inserted for a purpose ( Market Co. vs. Hoffman, 
101 U. S., 11*2; Montclair vs. Ramsdell, 107 U. S., 147). The law is 
also well settled regarding the appropriate office of a proviso. In 
Thaw vs. Ritchie, 136 U. S., 510, the court said on page 541: 


“As observed by Mr. Justice Story, speaking for this Court, 
‘The office of a proviso, generally, is either to except something 
from the enacting clause, or to qualify or restrain its gener¬ 
ality, or to exclude some possible ground of misinterpretation 
of it, as extending to cases not intended by the legislation to 
be brought within its purview .’ Minis vs. United States, 15 
Pet., 423, 445.” (Italics ours.) 


What then was the purpose of the proviso? Let us re-examine the 
act. Its first section provides broadly that the President may “tem¬ 
porarily withdraw public lands' and “reserve the same for water¬ 
power sites, irrigation, classification of lands, or other public pur¬ 
poses to be specified in the orders of withdrawal." This section con¬ 
tains no limitations whatever on the broad powers thus given. But 
Section 2 contains nothing but limitations thereon. It very care¬ 
fully enumerates the various classes of land which the temporary 
withdrawal orders issued by him under Section 1 must not cover, 
and which he shall have no power to withdraw from entry even 
thus temporarily. These classes are as follows; 


(1) “Oil bearing lands” 

(2) “Gas bearing lands” 

(3) - “Oil bearing lands” 


upon which is “a bona fide occupant”; 
upon which is “a bona fide occupant”; 
to which there is “a claimant”; 
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(4) “Gas bearing lands” to which there is “a claimant”; 

(5) “Lands embraced in any lawful homestead entry”; 

(0) “Lands embraced in any lawful desert land entry”; 

(7) “Lands upon which any valid settlement has been and is 
being maintained”; and finally, 

(8) The proviso forbidding the creation of forest reserves in the 
prohibited States. 

Here are eight classes of land which the President has no right to 
withdraw even thus temporarily. If Section 2 had not been inserted 
in the act, and lands of the first seven classes above named had not 
been enumerated therein, there could not be the slightest doubt that 
under Section 1 he would have had full power temporarily to with¬ 
draw lands of these seven classes, because the language of Section 2 
shows that the parties claiming those lands have merely inchoate 
rights and the law has been well settled since the Yosemite L alley 
Case, 82 U. S., 77, that Congress may dispose of (or give the Presi¬ 
dent the right to dispose of or withdraw) lands in which others have 
only inchoate rights. Hence there was every reason for enumerat¬ 
ing the first seven classes of land. But why was the eighth class 
enumerated—in other words, why was the same proviso as appeared 
in the Act of 1007 reinserted in the act of 1910? 

We think the purpose was very clear, being as follows: We believe 
that Congress intended by the Act of 1907 to forbid the President 
thereafter to withdraw lands for forestry purposes in the prohibited 
States, either temporarily or permanently. All other departments 
of the Government had so construed that act. The Senators and 
Congressmen from those States were, however, very anxious that the 
powers thus taken away from the President should not be recon- 
ferred in whole or in part, as is shown by the debates regarding the 
Act of 1910 where thev elaborated on the enormous area of 195.- 
000,000 acres already withdrawn for forestry purposes, etc. The Act 
of 1910 was designed to embody all law on the subject of temporary 
withdrawals. It was, therefore, carefullv drawn and was framed and 

4 ' . ' 

reframed by the Senate Committee. Section 1 gave the President 
broad powers regarding withdrawals. Section 2 was designed to con¬ 
tain all the limitations on those powers, and if among those limita¬ 
tions he was not forbidden temporarily to withdraw lands for forestry 
purposes in the prohibited States, then Section 1 would by implica¬ 
tion repeal, not that part of the Act of 1907 forbidding the Presi¬ 
dent to create permanent forest reserves therein, but instead that part 
thereof forbidding him to create temporary reserves therein. Hence, 
in order to prevent such implied repeal, the framers of the Act of 
1910, after naming in Section 2 said seven classes of land which the 



36 


President should have no power to cover by temporary withdrawal 
orders, very carefully and very properly inserted the proviso and 
thereby unequivocably named the eighth. The reason we thus as¬ 
sign for the proviso does in fact give to it a rational and complete 
field of operation, because it avoids the danger, if not indeed the 
certainty, of such implied repeal. 

Surely there can be no doubt on the subject. The Act of 1910 
does not relate to permanent forest reserves, or to permanent reserves 
of any kind. It relates to temporary withdrawals. Hence, the pro¬ 
viso has no place in the act and can be given no force and effect and 
must be regarded as a wholly worthless piece of legislation, unless it is 
construed as applying also to temporary withdrawals. What kind of 
temporary withdrawals? Manifestly any kind of withdrawals made 
for any of the purposes covered by Section 1, and inasmuch as one 
of the chief purposes of Section 1 was to authorize temporary with¬ 
drawals pending legislation, then manifestly withdrawals pending 
legislation to include lands in a forest reserve are forbidden by the 
proviso. 

The act relates only to temporary withdrawals and gives to the 
President power to make only temporary withdrawals. Therefore, 
manifestly the ‘‘forest reserve” covered by the proviso must be one 
created by a temporary withdrawal. Otherwise, there would he no 
connection whatever between the powers given in the act and the 
limitations thereon set forth in the proviso, because inasmuch as the 
first part of the act gives the President power to make only temporary 
withdrawals, it would be senseless to attach thereto a proviso for¬ 
bidding him to make permanent withdrawals. The President has 
no power to make withdrawals of any kind unless Congress either 
expressly or impliedly gives him such power. Therefore, if the only 
statute on the subject (viz: Section 1) gives him authority to make 
only temporary withdrawals, it would be foolish to attach to such 
statute a proviso stating in effect that such power to make temporary 
withdrawals shall not be construed as giving him power to make 
permanent withdrawals. 


IY. 


A fourth reason why the withdrawal order of August 13, 1912, 
does not bar appellant's selection is that said order is void be¬ 
cause, under the Act of June 25, 1910, to which the President in 
his order referred as his authority for its issuance, the Presi¬ 
dent is given power to withdraw “PUBLIC LANDS” only. The 
lands covered by this withdrawal order had not yet become 



37 


public lands when it was issued, they not at that time having 
been recovered by the United States under a decree which had 
become FINAL. 

The order stated in part as follows: 

“Under authority of the act of Congress approved June 
25, 1910, * * * it is hereby ordered that the public lands 
herein described be temporarily withdrawn. * * * The 

object of this withdrawal is to withhold from disposition lands 
awarded the United States by the Circuit Court for Oregon 
October 20,1910, and by the Circuit Court of Appeals May 20, 
1912.” * * * (Italics ours.) 

After the Act of June 25, 1910, the President had no power to 
make withdrawals except to the extent therein set forth. By that 
act the President is given no power to withdraw lands unless they 
are “public lands.” Thus in Payne vs. Central Pac. Ry- Co., 255 
U. S., 228, the President withdrew lands under the claimed authority 
of the Act of June 25, 1910, two years after the railroad company 
had selected them as indemnity lands under its grant, but before the 
selections were approved. The Court declared the withdrawal order 
void because when it was issued the lands were not “public lands,” 
as required by said act. Wyoming vs. U. S., 255 U. S., 489, held 
likewise. 

In recognition of the fact that he had power to withdraw only 
“public” lands, the President states in the order of August 12, 1912, 
that they are “ public” lands. Were the lands covered by the order 
of August 13, 1912, in faet public lands when it issued? Unques¬ 
tionably they were not. The record on file in the Supreme Court in 
U. S. vs. Smith et al., 236 U. S., 574 (Case No. 46), shows, regarding 
the lands covered by said order, that on October 20, 1910, the Cir¬ 
cuit Court entered a deeree declaring that the patents thereto “are 
hereby cancelled, annulled, and set aside” (Rec., 137); that the de¬ 
fendant appealed to the Court of Appeals and filed the necessary 
bond; that on May 20, 1912, the Court of Appeals entered a decree 
affirming the decree of the lower court, but on June 24, 1912, al¬ 
lowed an appeal to the Supreme Court and entered an order stating 
that “said appeal having been allowed, it is ordered that the same 
shall operate as a supersedeas, the appellants having executed bond 
in the penalty of $500, as provided by law, and the clerk is hereby 
directed to stay the mandate of the United States Circuit Court until 
the further order of this court” (Rec., 1466), and that the usual 
citation was served on the United States on July 3,1912 (Rec., 1469), 
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and the record upon appeal to the Supreme Court was actually filed 
in the Court of Appeals on August 5, 1912. 

Every one of the above steps was actually taken eight days before 
the withdrawal order of August 13, 1912, was issued. Surely, it 
cannot be contended that at the date of its issuance the lands covered 
thereby were “public lands,” in any sense of the term, as that term 
is used in the Act of 1910. All Supreme Court cases define in the 
same way the term “public lands.” Thus, in U. P. R. R. Co. vs. 
Harris, 215 U. S'., 386, the court said: 

“The grant of the right of way was ‘through the public 
lands.’ What is meant by ‘public lands’ is well settled. As 
stated in Newhall vs. Sanger, 92 U. S., 761, 763: ‘The words 
“public lands” are habitually used in our legislation to de¬ 
scribe such as are subject to sale or other disposal under gen¬ 
eral laws.’ See also Barker vs. Harvey, 181 U. S., 481, 490; 
Minnesota vs. Hitchcock, 185 U. S., 373, 391.” 

In Bard on vs. A. P. R. R. Co., 145 U. S., 535, the court said, on 
page 538: 

“By ‘public land,' as it has long been settled, is meant such 
land as is open to sale or other disposition under general 
laws. All land to which any claims or rights of others have 
attached does not fall within the designation of public land. ,> 
(Italics ours.) 


The term “public land” has been thus repeatedly defined, not only 
when it was used in granting acts to a railroad, but also when used in 
connection with any legislation of Congress on any other subject, 
regardless of whether or not the Government was involved in the 
litigation ( Barker vs. Harvey, 181 U. S., 481; U. S. vs. Buchanan, 
232 U. 8., 72; U. S. vs. Hemmer, 241 U. 8., 379). 


The 8upreme Court has also repeatedly held that when an entry 
is made upon public lands, and even before a patent therefor is is¬ 
sued. the lands forthwith cease to be “public lands” ( Hastings, etc., 
R. R. Co. vs. Whitney, 132 U. 8., 357; Minn. vs. Hitchcock, 185 
U. 8., 373; McMichael vs. Murphy, 197 U. S., 304), and that there¬ 
fore if. for instance, there should thereafter be a grant to a railroad 
of a right of way “through the public lands,” such grant would 
not give the railroad a right of way through the lands thus entered 


(Hastings, etc., R. R. Co. vs. Whitney, 132 U. 8., 357; IJ. P. R. R. 


Co. vs. Harris, 215 U. 8., 386). This rule has been settled since 


the early case of Wilcox vs. Jackson, 13 Pet., 498, where the court 
said, on page 513: 
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“Whensoever a tract of land shall have once been legally 
appropriated to any purpose, from that moment the land 
thus appropriated becomes severed from the mass of public 
lands, and no subsequent law, or proclamation, or sale, would 
be construed to embrace it, or to operate upon it, although 
no reservation were made of it.” 

In the present case not only had the entry been made. A patent 
for the lands entered had actually been issued in 1902, and even if 
there was fraud in connection with the original entry, it is well- 
settled law that such fraud did not render the patent void, but only 
voidable ( U. S. vs. Schurtz, 102 U. S., 378, at 400 ; Diamond Coal 
Co. vs. U. S., 233 U. S., 237). With the issuance of the patent the 
full title passed out of the United States, and could not be revested 
until there was a final decree revesting it. True, the Circuit Court 
entered a decree declaring the patent canceled, and on appeal its 
decree had been affirmed. But when the order of August 13, 1912, 
was issued, the Court of Appeals had granted an appeal, had ordered 
that such appeal should operate as a supersedeas, and had stayed 
the mandate of the lower court, and on that date the appeal had 
been perfected and the record filed. Therefore the decree which 
had been rendered had not become final. The appellant had done 
everything required of him to prevent it from becoming final. No 
one could know at that time what decision the Supreme Court might 
thereafter render. It might reverse the decree of the lower court 
as to all or a part of the lands, in which case all or at least some of 
the patents would remain in force. The trial court had upheld some 
of the titles that were attached, and the Court of Appeals had upheld 
some additional ones. The Supreme Court might do likewise. 

Certainly there can be no foundation for any contention that 
when the withdrawal order was issued the lands covered thereby 
were “public lands” within the meaning of the Act of June 25, 1910. 
If those lands were public lands on August 13, 1912, the Secretary 
of the Interior could at that time have disposed of them under gen¬ 
eral laws to any competent applicant who might apply for them, 
and such applicant could forthwith enter thereon, although it might 
be that the Supreme Court a few years later would hold that the pat¬ 
ents of the original entry men were valid. Surely no one would con¬ 
tend that the Secretary had any power whatever under the law to 
make such a dispositoin of the lands. Yet if he did not, then the 
lands were not “public lands” within the meaning of the Act of 
June 25, 1910, and therefore the President had no right to with¬ 
draw or reserve them under that act. To reserve is to dispose of for 
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the time being, and if there was no power of disposition, there was 
no power of withdrawal or reservation. 

Furthermore, there are any number of decisions holding that 
until a decree affecting lands has become final such lands are not 
restored to the public domain and do not become public lands. 
Among the authorities so holding are various decisions of the Land 
Department. In the case of Alice M. Reason, 36 L. D., 279, it was 
said on pages 280 and 281: 

"It is tiie final judgment of a court of competent 

JURISDICTION THAT OPERATES TO REVEST TITLE TO THE LAND 

in the United States and to restore to the public do¬ 
main LAND ONCE PATENTED. * * * I F TITLE BE RECOV¬ 

ERED BY JUDICIAL PROCEEDINGS, IT IS NOT CERTAINLY RE¬ 
VESTED until the decree is final. In the face of pro¬ 
ceedings pending in a proper court questioning the finality or 
conclusiveness of such a decree, the Land Department should 
not permit another entry of the land.” (Italics ours.) 

This language is quite apropos, for in the present case there were 
"proceedings pending in a proper court questioning the finality or 
conclusiveness” of the decree, and therefore, as above stated, the 
decree had not become final, and "if title be recovered by judicial 
proceedings it is not certainly revested until the decree is final.” 

Also in the case of Hiram M. Hamilton, 38 L. D., 597, it was 
said, on pages 599 and 602: 

"In the pending appeal it is contended that your office 
erred in not holding that the land was vacant when the ap¬ 
plication was presented, for the reason that the patent issued 
upon the coal entry had been canceled by the decree, which 
had become final, as shown by the waiver of the right 
of appeal furnished. * * * It is to be observed that 
in the present case, neither at the time the application was 
presented to the local officer nor since, has there been fur¬ 
nished conclusive evidence of the finality of the decree of 
the Circuit Court. * * * The certificates of the clerk sub¬ 

mitted to your office were not conclusive and fell short of 
establishing the finality of the decree. The order pro con- 
fesso, taken in accordance with the 18th equity rule, was 

BUT A STEP IN THE LITIGATION UPON WHICH THE DECREE 
WHICH FOLLOWED RESTED AND ONLY TWO OF THE DEFENDANTS 
WAIVED THEIR RIGHT OF APPEAL. THOSE DEFENDANTS 
AGAINST WHOM THE ORDER pro COnfeSSO WAS ENTERED, NOT 
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HAVING WAIVED THEIR RIGHT TO APPEAL, MIGHT, WITHIN 
SIX MONTHS AFTER THE ENTRY OF THE FINAL DECREE IN THE 

Circuit Court, that being the time limited by section 
11 of the Act of March 3, 1891 (26 Stat., 826), have 
prosecuted an appeal to the Circuit Court of Appeals, 
since a decree pro confesso does not preclude an appeal 
on the part of defaulting parties/' (Italics ours.) 

This language is also quite applicable to our case because it plainly 
recognizes that a decree does not become final until either the court 
of ultimate jurisdiction has rendered its decision, or the right of 
appeal to such court has been lost. In our case, not only had the 
right of appeal not been lost, but such appeal had been actually per¬ 
fected and an order entered that such appeal should operate as a 
supersedeas and stay the mandate of the lower court. 

In the case of Sarah V. White, 40 L. D., 630, it was stated on 
pages 631 and 632: 

The appropriate evidence that a decree has been 

RENDERED AND IS FINAL IS AN AUTHENTIC COPY OF THE DE¬ 
CREE, WITH PROPER EVIDENCE OF ITS FINALITY AND CONCLU¬ 
SIVENESS, SO AS TO REVEST THE LAND DEPARTMENT WITH 
ITS LOST JURISDICTION. * * * WHEN THAT JURISDICTION 

IS RESTORED, THE LAND DEPARTMENT MUST CONSIDER 
WHETHER THE LAND IS TO BE DISPOSED OF UNDER THE LAND 
LAWS AS SUBJECT TO PRIVATE APPROPRIATION, OR WHETHER 
PUBLIC NECESSITY EXISTS FOR ITS RESERVATION FOR PUBLIC 

use. By a final decree of cancellation of patent, land once 
patented becomes part of the public domain, subject to set¬ 
tlement/’ (Italics ours.) 

This language shows that the Land Department has uniformly ap¬ 
plied the rule that until the decree cancelling the patent has actually 
become final the Land Department is not revested “with its lost 
jurisdiction,” and until it is thus revested it has no power to u con¬ 
sider whether the land is to be disposed under the land laws as sub¬ 
ject to private appropriation, or whether public necessity exists for 
its reservation for public use.” In other words, the language used 
is a recognition of the fact that the Executive Department of the 
Government has no more right to reserve lands for a public use than 
to dispose of them under general laws until after they have been 
restored to the public domain by final decree and have thereby 
again become “public lands.” 

6r 



One of the Supreme Court cases <lireetlv in point in this connec¬ 
tion is Xeudiall vs. Sanger, 1)2 V. S., 761. The question involved 
therein was whether a presidential withdrawal order dated January 
ill, 1865, could apply to certain ‘‘public lands’’ granted to a rail¬ 
road, in view of the fact that the District Court had decided nearly 
three years prior thereto that others had no claim to the lands, and 
the Supreme Court, 13 days offer said withdrawal, had finally 
upheld the decision. The court held that the order when issued could 
not apply to the lands, because the decree of the Distiict Court did 
not become final until 13 days thereafter; that a proper appeal from 
the District Court was perfected and, therefore, notwithstanding the 
decree of the District Court, ‘'the lands retained their original char¬ 
acter in all the succession stages of the rouse," unless and until the 
Supreme Court affirmed the decree; that by fiction of law the de¬ 
cision of the Supreme Court could not be related both to an earlier 
date in order to give validity to the order or the grant; and that 
until the Supreme Court rendered this decision, the lands did not 
become “public lands” and therefore were not subject either to with¬ 
drawal orders or to the “disposing power of Congress.” 

The Commissioner in his letter of April 20, 1016, directing the 
restoration of the lands, recognizes the rules of law above set forth, 
because he recounted therein the fact that the Supreme Court by its 
decision of March 8, 1915, affirmed the decision of the Circuit Court 
and stated that the decrees of the lower court “ have become finally 
effective and therefore he directs restoration of the land to the 
public domain. 

Neither can it be claimed that the withdrawal order of August 13, 
1912, was justified on the theory that it was necessary to issue such 
an order to prevent the attachment of private interest to the lands 
covered thereby, because the Supreme Court in the case of Holt vs. 
Murphy, 207 l\ S., 407, decided nearly five years prior to the is¬ 
suance of the order, held that the rule of the Land Department, pro¬ 
viding that no entry could be made on public lands until notation 
of the cancellation of the patent had been made on the local records, 
was a proper rule, and this case was referred to in the land decisions 
above mentioned. 

Before closing this branch of our argument, we wish to answer 
briefly two contentions on the question of “public lands” set forth in 
the above-mentioned departmental decision of May 5, 1919, in this 
ease, although not referred to in either of Secretary Payne’s decisions. 
One of these contentions was that although when the order was is¬ 
sued, the case was pending on appeal so that the legal title had not 
yet revested, and therefore the order could not apply to the legal 
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title, nevertheless the order could then apply to the equitable title 
because inasmuch as the lower court had found that the original 
patentee had obtained the patent by fraud, he never acquired the 
equitable title to the land. 

To this contention there are two conclusive replies: 

(1) Even though it were conceded merely for the sake of argu¬ 
ment that the United States had the equitable title to the land on the 
date of the order, this fact would not render the order valid because 
the legal title, which admittedly was still outstanding, prevented the 
land from being ‘‘public lanls.” They were not “public lands” be¬ 
cause unquestionably at that time “they were not open to sale or 
other disposition under general laws.” Furthermore, the order of 
August 13, 1912, was invalid because the Supreme Court has re¬ 
peatedly held that upon the issue of patent all control, not only of 
the Land Department, but also of the entire Executive Department of 
the Government, terminates and its jurisdiction cannot be revested ex¬ 
cept by a final decree revesting the title in the United States. In 
Moore vs. Robbins, 90 U. S., .">30, tlie court said: 

“When a patent has been issued, delivered and accepted, all 
right to control the land or to decide on the right to the title 
has passed from the Land Office. Not only has it passed from 
the Land Oliice, but it has passed from the Executive Depart¬ 
ment of the Government. * * * If fraud, mistake, error, 

or wrong has been done, the courts of justice present the only 
remedy.” 

(2) Moreover, the Supreme Court has squarely held that even 
when the entry is fraudulent, the equitable title passes out of the 
United States when the receiver’s final receipt is issued, from which 
it follows that the equitable title cannot be revested until the legal 
title is also revested. One of the cases specifically so holding is l . S. 
vs. Detroit Lumber Com pony. 200 U. S., 321, where the facts regard¬ 
ing the original entries are practically identical with those in the 
present case. In that case the court said: 

“The statute provides that if au entry is wrongfully made 
it may, prior to patent , be set aside by the Land Department, 
the entryman forfeiting the money irhieh he has paid. In 
other words , by the action of the Department the equitable 
title is cancelled and restored to the Government (Italics 
ours.) 

Another case holding that the equitable title passes, even in case 
of fraud, is Payne vs. Neiuton, 255 U. S., 438. 
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The second contention set forth in the opinion of May 5, 1919, by 
the Department in this case on this question of “public lands,” is 
that although it be conceded that when the order of August 13, 1912, 
was issued the lands covered thereby were not “public lands” and 
therefore the order could not then apply to them, nevertheless it did 
ipso facto apply to them if and as soon as the Supreme Court several 
years later rendered its decision upholding the decree of the Court of 
Appeals and thereby finally again converted the lands into “public 
lands.” 

This contention is untenable for several reasons: 

(1) It cannot be claimed that the President intended the order 
should have merely a prospective operation because all language used 
therein shows unmistakably that he intended the order should 
have only a present operation, and the Supreme Court has repeatedly 
so construed similar language. The order reads: 

“Under authority of the Act of Congress approved June 
25, 1910, it is hereby ordered that the public lands herein 
described i be temporarily withdrawn. The object of this with¬ 
drawal is to withhold from disposition lands awarded the 
United States by the Circuit Court for Oregon October 20, 
1910, and May 20, 1912, by the Circuit Court of Appeals, 
pending disposition by Congress of legislation now before it 
looking to the inclusion of the lands within a national 
forest.” (Italics ours.) 

Most of this language is verbatim , the same as that used in hun¬ 
dreds of similar withdrawal orders theretofore issued, in cases where 
the lands covered thereby were then in fact “public lands” and hence 
subject to immediate withdrawal. Unquestionably the draftsman 
of the order of August 13, 1912, was under the erroneous impression 
that the lands covered thereby were then public lands and hence 
subject to withdrawal. He refers to the lands as “public lands,” 
although the above-cited decisions show they were not. He says they 
had been “awarded” to the United States by the Circuit Court of Ap¬ 
peals, although the fact is that they could not be thus finally awarded 
until the Supreme Court had rendered its decision years later, affirm¬ 
ing rather than reversing the decrees of the lower courts. Evi¬ 
dently either the draftsman of the order did not know that an appeal 
had been perfected, or he overlooked the principle of law that the 
award could not become final until the Supreme Court so decreed. 
Manifestly, he erroneously believed the decision of the Court of 
Appeals ended the matter, and that the lands were likely to be im- 
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mediately disposed of to others under general laws unless a with¬ 
drawal order was issued at once, because he said that, “the object of 
the withdrawal is to withhold from disposition” these lands. If he 
had known the facts, he would have realized that there would be no 
danger of such disposition unless and until the Supreme Court several 
years later upheld the decision of the lower court. 

Every clause in the order shows that the order was intended to 
have only a present operation, and that the draftsman perceived no 
reason why this should not be done. It provided: “It is hereby 
ordered that the public lands herein described be temporarily with¬ 
drawn.” These words indicate an intention to withdraw the lands 
at once, not several years later if and when the Supreme Court up¬ 
held the decree of the lower court. If the President had intended 
that the order should not take effect in case the Supreme Court re¬ 
versed such decision instead of upholding it, it is unthinkable that 
he would not have inserted such a condition in the order instead of 
making the order absolutely unconditional. Otherwise you attribute 
to the President an intention on his part to issue an order which 
would be an absolute nullity in case the Supreme Court several years 
thereafter reversed the decree of the lower court instead of affirming 
it, and which order could therefore take effect only years later in 
case of an affirmance, although that condition is not even hinted at in 
the order itself. 

Another factor, showing clearly that it was intended that 
the order should have only a present operation, is the provision 
that its object is to withhold the lands from disposition “pending 
disposition by Congress of legislation now before it looking to the 
inclusion of the lands within a national forest.” As Secretary 
Payne held, this provision evidently referred to the Congress then in 
session. It was designed to give that Congress an opportunity to 
pass a statute on the subject. That Congress expired by limitation 
on March 4, 1913. Therefore, obviously, the President intended 
that the order should have effect before March 4, 1913. Otherwise, 
he could have had no object in issuing it. If he had intended that 
the order should not take effect until after the Supreme Court had 
rendered its decision and had affirmed the decree of the lower court, 
he would have known that inasmuch as the Court of Appeals had 
rendered its decision only three months prior to August 13, 1912, it 
would unquestionably be from two to three years thereafter before 
the Supreme Court could possibly reach the case, and therefore there 
would be no reason or sense in issuing an order that the lands should 
be withheld from disposition until March 4, 1913, because under the 
uniform practice of the Land Department no orders whatever would 
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be required to prevent their disposition until after the Supreme Court 
several years later had by its decision restored the lands to the public 
domain, and notation of that fact had been made on the local records. 

The Supreme Court has uniformly held that words similar to 
those used in this order have a present operation, even in cases where, 
unlike the present case, there was some reason for contending that 
they should be treated as having a prospective operation. Thus in 
Barden vs. N. P. R. R. Co., 145 U. S., 535, the statute therein in¬ 
volved provided that, “there be and is hereby granted to the Northern 
Pacific Railroad Company every alternate section of land” within a 
certain distance from “each side of said railroad line as said company 
may adopt through the territories of the United States * * *, not 
reserved, sold, granted or otherwise appropriated, and free from pre¬ 
emption or other claims or rights when the line of said road is defi¬ 
nitely located.'' In that case there was a preemption claim at the 
time of the grant which was canceled at the time of the definite loca¬ 
tion of the road. The company claimed that under the grant it 
should be entitled to the land covered by this claim because the 
language of the statute should be construed as written, namely, that 
the situation at the time of the definite location of the road is what 
should govern: and moreover that the reason of the case supported 
this construction because the lands to be covered by the grant could 
not be determined until the line was definitely located. The court, 
nevertheless, held that the words should be construed as words having 
a present operation and that therefore the fact that there was a pre¬ 
emption claim at the time of the grant prevented the railroad com¬ 
pany from getting the lands, even though this right was canceled 
at the time of the definite location. In Leavenworth, etc., R. R. Co. 
vs. U. S., 92 U. 8., 733, the court said regarding exactly the same 
words used in the grant involved in that case: 

“These words create an immediate interest. ‘There be and 
is hereby granted* are words of absolute donation, and im¬ 
port a grant in praesenti. This court has held that they can 
have no other meaning.” 

(2) A second conclusive reply to the contention that when the 
lands became public lands several years after the order of August 13, 
1912, was issued, the order ipso facto applied to them, is that if the 
order when issued could not apply to the lands, it could not apply 
to them later, because the lack of jurisdiction cannot be cured by the 
doctrine of relation, which doctrine is as stated in Newhall vs. Sanger, 
92 U. 8., 901 (supra), merely “a fiction of the law,” which in rare 
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instances is “tolerated by the courts only for the purposes of justice.*' 
Surely there can be no doubt on this point. The lands covered by 
the withdrawal order of August 13, 1912, were not public lands at 
that time, nor did they become public lands until the Supreme 
Court's decision was rendered several years later. Hence the Presi- 
dent had no jurisdiction to issue the order of August 13, 1912, when 
it was issued, and that order was null and void. The fact that the 
lands later became public lands could not revivify the order which 
never had any vitality. It is exactly the same as if a court ren¬ 
dered a decree without first obtaining jurisdiction of the defendant 
affected thereby. The fact that proper service might later be had 
on the defendant could not render the decree theretofore rendered 
valid without further proceedings. It has always been the law that a 
patent to lands which were then reserved from disposition or to which 
the United States did not then have title is void ( U. $. vs. Stone, 2 
Wall., 525; Best vs. Polk, 18 Wall., 112); and also that if the Presi¬ 
dent issues a withdrawal order before he has a right to do so, the 
order is void, even though he might have lawfully issued it later (S. 


P. P. It. Co. vs. Bell, 183 U. S., 675; Nelson vs. N. P. It. It. Co., 188 
U. S., 108; Osborn vs. Froyseth, 216 U. S., 571.) The principle of 
law that lack of jurisdiction cannot be cured by the doctrine of rela¬ 
tion is so elementary and well settled that it is unnecessary to cite 
cases on the subject. 

This doctrine manifestly cannot apply to the present withdrawal 
order. The doctrine was explained in Gibson vs. Chouteau, 3 Wall., 
92, as fellows: 


“By the doctrine of relation is meant that principle by 
which an act done at one time is considered by a fiction of the 
law to have been done at some antecedent period. It is gener¬ 
ally applied when several proceedings are essential to com¬ 
plete a particular transaction, such as a conveyance or deed. 
The last proceeding which consummates the conveyance is 
held for certain purposes to take effect by relation as of the 
day when the first proceeding was had. Thus, in the present 
case, the patent which was issued in 1862 is said to take effect 
by relation at the time when the survey and plat of the loca¬ 
tion, made in 1818, were returned to the recorder of land 
titles under the act of Congress. At that time the title of the 
claimant to the land desired by him had its inception, and 
so far as it is necessary to protect his rights to the land, the 
patent is held to take effect by relation as of that date. * * * 
The doctrine of relation is a fiction of law adopted solely for 
the purpose of justice.” 



48 


The above quotation shows the utter inapplicability of that doc¬ 
trine to the present situation. In the Gibson case the original act 
(namely, the making of the entry) was valid, and the final act 
(namely, delivery of the patent) was also valid, and both were suc¬ 
cessive connected steps in a proceeding necessary to complete the 
acquisition of the title. But in the present case the original act 
(namely, the withdrawal order of Aug. 13, 1912) was void, and it 
had no connection whatever with the later act (namely, the revesting 
of title in the United States). Such later act was an extraneous 
event over which the party issuing the withdrawal order had no 
control and which in fact might never happen because the Supreme 
Court might later decide that the original entry men were entitled 
to retain the land. There are many cases holding that if the original 
entry was for some reason void, the patent does not relate back to the 
entry, but, instead, the title dates onlv from the date of the patent. 
(32 Cyc., 1037.) 

(3) A third all-sufficient answer to the contention that the order 
of Aug. 13, 1912, ipso facto applied to the lands when they became 
public lands several years thereafter, is that on that date Congress 
itself could no more have passed an act disposing of these lands than 
it could have disposed of any other private property ( U. P. R. R. 
Co. vs. Harris, 215 U. S., 386). Therefore, Congress in the act of 
June 25, 1910, very clearly and very naturally limited the presi¬ 
dential withdrawal power to property over which Congress would 
have disposing power. That act very carefully provided with re¬ 
gard to seven different classes of persons who had inchoate rights 
at the date of the withdrawal,—namely (1) an occupant of oil lands, 
(2) a claimant of oil lands, (3) an occupant of gas-bearing lands, 
(4) a claimant of gas-bearing lands, (5) a homestead entryman, 
(6) a desert land entryman, and (7) a settler,—that although the 
withdrawal order, at the date of its issuance, shall not then apply to 
any of these persons and take away their rights, it shall thus apply 
in case they thereafter failed properly to perfect the same. But there 
is absolutely no similar provision or any provision whatever regard¬ 
ing a very different class of persons, namely, persons whose rights at 
the date of the withdrawal have been perfected by the issuance of 
the patent. Therefore, there could not be a clearer case for the ap¬ 
plication of the cardinal principle of statutory construction that the 
expression of one thing is the exclusion of another. 
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SECOND. 

Inasmuch as said withdrawal order of August 13, 1912, 
does not bar appellant's selection, the only remaining ob¬ 
jection ever raised against the allowance of such selection, 
and the sole ground upon which Secretary Payne rejected 
the selection, is the Commissioner^ direction of April 20, 
1910, that the lands he withheld from all disposition indefi¬ 
nitely, which direction was and is illegal and void. ”” 

Secretary Payne in his last decision held in effect that the Com¬ 
missioner in 1916 had the general power to withhold lands from 
entry indefinitely without giving any reason therfor, or showing in 
the order of withdrawal whether such withholding was temporary or 
permanent, or complying with a single one of the other requirements 
of the Act of June 25, 1910, and that in the instant case he intended 
to exercise and did exercise such power. Three decisions rendered 
by the Supreme Court since Secretary Payne s last decision 
on January 13, 1921, and many prior decisions, show clearly 
that the Commissioner had no power thus to suspend the 

OPERATION OF STATUTES GOVERNING THE DISPOSITION OF PUBLIC 
LANDS. 

We quote again the sole ground on which Secretary Payne based 
his decision : 

“The Department, in restoring land to the public domain, 
has authority of law to determine in the interest of the public 
at large, as was done in the instant case, ivhether or not the 
land restored will immediately, or at some future date, be 
subject to appropriation or disposition under the public land 
laws. U. S. vs. Schurz, 102 U. S. 378, at 401.” (Italics 

GUI’S.) 

This holding is wrong, for several reasons: 

I. 

The Commissioner directed that the lands be withheld from 
entry indefinitely, not because he actually determined that such 
withholding was “in the interest of the public at large,” as 
stated by Secretary Payne, but solely because he erroneously 
assumed that the order of August 13,1912, was still in force and 
compelled such withholding. 

The Commissioner’s entire letter is shown on pages 11 and 12 of 
the record herein. He therein directs that lands inside the forest 
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may be entered the moment after notation of their restoration to the 
public domain is made on the local records; but that although lands 
outside the forest shall be restored to the public domain by proper 
notation on the local records, nevertheless they shall not “become 
subject to entry or any form of disposition until you are so instructed 
by this office ” 

Why this distinction between the lands inside and outside of the 
* 

forest? Ilis letter and decision in this case clearly show the reason. 
In his letter he refers to the proclamation fixing the exterior bound¬ 
aries of the forest and states that certain of the lands are inside 
thereof and therefore may he entered under the Forest Homestead 
Act. As to lands outside of the forest, he states that they “ were 
withdrawn by executive order of August 13, 1912, pending legisla¬ 
tion; and legislation regarding them is note pending Immedi¬ 
ately following this language he directs that these outside lands be 
“restored to the public domain," but shall not be disposed of until he 
instructs otherwise. 

Clearly his reason for such withholding was his mistaken belief 
that the order of August 13, 1912, was still in force, and that inas¬ 
much as that order withheld the lands ‘‘pending legislation” and 
“legislation is now pending,” he was powerless to do otherwise than 
withhold them. If he had believed the order had already expired, he 
obviously would not have referred to it, nor mentioned the ‘‘pending 
legislation” in an attempt to bring the facts of the case within the 
language of the order. On the contrary, manifestly he had in mind 
no reason for such withholding except obedience to a prior with¬ 
drawal order which he believed still effective. 

These conclusions are rendered inevitable when we read the de¬ 
cision of the same Commissioner ( namely, Commissioner Tollman), 
rendered March 30, 1918, upon our application in this case, because 
in this decision he unequivocally construes his said letter of April 
20, 1910, written less than two years before. In his decision (Record, 
pp. 12-13), he recites the facts of the case, including the contents of 
his letter of April 20, 1910, and of said withdrawal order of August 
13, 1912. After referring to appellant’s brief, he says: 


‘‘The burden of his argument in support of liis appeal 
is, generally stated, that the order of withdrawal referred to 
was made without authority of law; and that the legislation 
pending at the date of the letter of restoration referred to 
not having become a law, and there being no pending legis¬ 
lation at the date of the presentation of his said application, 
the order of withdrawal had then become inoperative, and 
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the lands were subject to entry when his application was 
presented. 

This office does not deem it expedient to enter into an 
extended discussion of the questions presented. It is suffi¬ 
cient for the purposes of this decision to remark that the 
lands were withdrawn by executive authority; that the Act 
of June 25, 1910, under which the withdrawal was made, 
expressly provides that withdrawals made thereunder shall 
remain in force until revoked bv the President or bv the act 

%j 

of Congress; and inasmuch as said withdrawal has not been 
revoked either by the President or by the act of Congress, this 
office holds it to be still in force, andl this even if the purpose 
of the withdrawal has ceased to exist.'* (Italics ours.) 


This letter was also construed in the same wav bv the First As- 

t j %) 

sistant Secretarv. In his said decision of May 5, 1919, in this case 
(Record, pp. 14-17), he refers to the Commissioner’s direction to 
withhold the land from entry and states u the reason therefor was the 
fact that the land had hern included in ail executive order of with¬ 
drawal dated August 13, 1912.” 

Likewise, Secretary Payne in his first decision herein (Record, 
pp. 17-18) placed on said letter a similar construction, stating that 
the Commissioner's direction was “ based upon a withdrawal not then 


existing.” 

Therefore, obviously said direction was given solely because the 
Commissioner erroneously assumed the withdrawal order was still in 

t J 

force, and not for the reason upon which Secretary Payne based his 
last decision—namely, that the Commissioner, in the exercise of a dis- 
crction which the Secretary claimed the law gave the Commissioner, 
actually determined that “in the interest of the public at large" the 
lands should be withheld from entry until some indefinite date in 

t/ 

the future when the Commissioner then in office might determine 
otherwise. Such erroneous assumption did not bar our selection 
or leave us remediless when it was rejected—a point recently decided 
in several Supreme Court eases hereinafter cited. Suppose, for in¬ 
stance, that the withdrawal order did not in fact cover the lands in 
question or had never been issued, and that the Commissioner, er¬ 
roneously assuming otherwise, had rejected the selection. Clearly 
in such case, neither such order nor such denial would bar our selec¬ 
tion. Neither does the order involved herein, which expired March 
3, 1913, bar our selection, because a dead order is the same as no 


order, just as an unconstitutional law is no law; and the Commis¬ 
sioner’s reference to such dead order, as authority for his indefinitely 
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withholding lands from disposition under general laws, could not 
give either life or validity to his action. 


II. 

Moreover, even if the Commissioner’s reason for withhold¬ 
ing had been because he actually determined that such with¬ 
holding was “in the interest of the public at large,” his action 
would have been illegal because the law gave him no such power 
or discretion. 

The decisions heretofore quoted from in this brief clearly estab¬ 
lish the rule that when the patents to the lands involved herein and 
located inside and outside of the forest were canceled by linal decree 
of the Supreme Court on March 8, 1915, the Commissioner was ob¬ 
ligated to restore the lands to entry, unless they had “been withdrawn 
from sale by congressional authority or by executive withdrawal 
under such authority." In performing this duty, he, of course, had 
to ascertain whether there had been such withdrawal. He took over 
thirteen months to make such examination and finally concluded 
that the lands inside of the forest could be entered under the Forest 
Homestead Act, and that although the lands outside of the forest 
should be restored to the public domain, no entry could be made 
thereon because of the supposed effectiveness of the withdrawal 
order of August 13, 1912. His conclusion as to this order 
was wrong, as Secretary Payne decided. Although such error did 
not destroy our rights, as the Supreme Court held in the cases here¬ 
inafter cited, nevertheless it was proper for the Commissioner to 
exercise his judgment in the matter. 

However, undeniably he had no power whatever to do what 
Secretary Pavne held the Commissioner intended to do in this case, 
namely, to withhold the lands from entrv, not because he believed 
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the order of August 13, 1912, compelled such withholding, but be¬ 
cause he, of his own motion, determined that the lands should be 
indefinitely withheld “in the interest of the public at large.” No 
statute or lawful regulation ever gave to him such vast untram¬ 
meled power—the power to suspend statutes at his will. On the 
contrary, Congress, by the Act of June 25, 1910 (36 Stat., 847), 
very carefully specified every case where the executive department 
should thereafter have power to withhold lands from entry. When 
this act was presented to Congress, President Taft, in his message 
regarding it, stated that the act was necessary, because “the power 
of the Secretary of the Interior to withdraw from the operation of 
the existing statutes tracts of land, the disposition of which under 
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such statutes would be detrimental to the public interests, is not clear 
or satisfactory.” (45 Cong. Rec., 5080.) The House Committee 
report on the bill stated: “In view of the conflicting opinions that 
exist as to the authority for past and future withdrawals, it is deemed 
necessary to adopt a measure that will clearly define the extent of such 
authority” Said Act of June 25, 1910, provided in part as follows: 

“The President may at any time in his discretion, 
temporarily withdraw from settlement, location, sale or 
entry any of the public lands of the United States, including 
the District of Alaska, and reserve the same for water power 
sites, irrigation, classification of lands, or other public pur¬ 
poses to be specified in the orders of withdrawals.” (Italics 
ours.) 

Surely in the face of this Act, the Commissioner does not have the 
power stated in Secretary Payne’s decision, namely, to withhold 
lands from entry so long as he chooses without specifying the pur¬ 
pose of the withdrawal, or showing in the order of withdrawal 
whether such withholding is temporary or permanent, or complying 
with a single one of the other statutory requirements. If Secretary 
Payne’s decision is correct, then it inevitably follows that the Com¬ 
missioner is not bound to observe in the slightest degree the pro¬ 
visions of that act and may in his absolute discretion disregard 
them. In fact, if the Commissioner has the power stated by Secre¬ 
tary Payne, President Taft and Congress were wrong in thinking 
that it was necessary or advisable to pass said Act of June 25, 1910, 
because, according to Secretary Payne’s decision, the Commissioner 
already had much broader powers than were conferred on the Presi¬ 
dent by that act, namely, the power, at any time and without giving 
any reason whatsoever therefor, to withdraw from entry any lands 
the Commissoner chose, for so long as he chose, and thus nullify 
laws passed by Congress for the disposition of public lands. 

Of course, the results to which Secretary Payne’s decision thus 
inevitably lead shows that his decision is wrong. The same conclusion 
is compelled by several decisions of the Supreme Court rendered after 
Secretary Payne’s decision on January 13, 1921. ( Payne vs. C. P. 
Ry. Co., 255 U. S., 228; Payne vs. State of New Mexico, 255 U. S., 
350; Wyoming vs. U. S., 255 U. S., 489.) These cases merely 
emphasize the fact that neither the Commissioner nor the Secretary 
can disregard laws of Congress regarding the disposition of public 
lands. The Wyoming case involved a lieu selection authorized by 
Congress, which the Secretary had denied because he erroneously as- 
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sumed that a previous presidential withdrawal order was in force and 
prevented the selection. The court said, on page 496: 

“It is not as if the selection was merely a proposal by the 
State which the land officers could accept or reject. They 
had no such option to exercise, but were charged with the 
duty of ascertaining whether the State s waiver and selection 
met the requirements of the Congressional proposal and of 
giving or withholding their approval accordingly. The 
power confided to them was not that of granting or denying a 
privilege to the State, but of determining whether an existing 
privilege conferred by Congress had been lawfully exercised 
(Italics ours.) 

The Department has no discretion in the matter, as the Supreme 
Court held in Daniels vs. Wagner, 237 U. S., 547. There Daniels 
applied for certain land under the Exchange Act of June 4, 1897. 
Later Wagner filed a homestead application for the same land, and 
the Department gave him priority— Held, error. The court said: 

“When these conclusions are accepted, it results that the 
claim of discretionary power is substantially this: That in a 
case where under an Act of Congress a right is conferred to 
make an application to enter public land and a duty im¬ 
posed upon the Department to permit the entry, the Depart¬ 
ment is authorized in its discretion to refuse to allow that to 
be done which is commanded to be done and thus de¬ 
prive the individual of the right which the law gives 
him. And it becomes moreover certain that the neces¬ 
sary result of this assertion is the following: That al¬ 
though Congress may have the power to provide for the dis¬ 
position of the public domain and fix the terms and condi¬ 
tions upon which the people may enjoy the right to purchase, 
it has not done so. since every command which it has ex¬ 
pressed on this subject may be disregarded and every right 
which it has conferred on the citizen may be taken away by 
an unlimited and undefined discretion which is vested bv law 
in the administrative officers appointed for the purpose of 
giving effect to the law. When the true character of the 
proposition is thus fixed, it becomes unnecessary to go further 
to demonstrate its want of foundation.” (Italics ours.) 
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III. 

The only case cited by Secretary Payne in support of liis 
decision is U. S. vs. Schurz, 102 U. S. 378, which is not in point. 

That case held merely that when the Department signs, seals, 
countersigns and records a patent, its jurisdiction over the land 
ceases and title passes to the patentee even though the patent is not 
delivered; and that the patentee can mandamus the Secretary to 
make delivery. The Department contended it had made a mistake 
in holding that the lands were open to entry, and that therefore the 
patent was void and mandamus would not lie to compel delivery 
of a void patent. In discussing the question whether the patent was 
void or voidable, the court said: 

“To the officers of the Land Department is confided the 
administration of the laws concerning the sale of the public 
domain. The land in the present case had been surveyed, 
and, under their control, the land in that district generally 
had been open to preemption, homestead entry and sale. 
The question whether any particular tract, belonging to the 
Government was open to sale, preemption or homestead right, 
is in every instance a question of law as applied to the facts, 
for the determination of those officers. Their decision of 
such question and of conflicting claims to the same land by 
different parties is judicial in its character. * * * When 

their decision is finally made and recorded in the shape of a 
patent, how can it be said that the instrument is absolutely 
void for such errors as these? * * * Here the question 

is whether these lands had been withdrawn from the control 
of the Land Department by certain acts of other persons, 
which include it within the limits of an incorporated town. 
The whole question is one of disputed law and disputed facts. 
It was a question for the land officers to consider and decide 
before they determined to issue McBride’s patent. It was 
within their jurisdiction to do so. If they decided errone¬ 
ously, the patent may be voidable, but not absolutely void.” 
(Italics ours.) 

Obviously, for many reasons this case does not afford the slightest 
support for the proposition for which Secretary Payne quoted it, 
namely: 
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“The Department, in restoring land to the public domain, 
has authority of law to determine in the interest of the 
public at large, whether or not the land restored will immedi¬ 
ately or at some future date be subject to appropriation 
under the public land laws.” 

First, in the Schurz case, the court held merely that the question 
whether “any particular tract, belonging to the Government, was 
open to sale, preemption or homestead right, is in every instance a 
question of law as applied to the facts for the determination of those 
officers.” No one disputes that proposition, although, of course, the 
Department’s decision may be wrong, and, if wrong, is subject to 
attack in the courts as the Schurz case also holds; but the case does 
not support the very much broader proposition for which Secretary 
Payne cited it, namely, that even though Congress has not withheld 
lands from entry or authorized the Department to do so, the Depart¬ 
ment may, nevertheless, in its absolute discretion withhold them, 
without giving any reason for so doing and without complying with 
any of the requirements of the Act of June 25, 1910, relative to 
withdrawals. In other words, Secretary Payne holds that the ques¬ 
tion whether any particular land is open to entry is not (as stated in 
the Schurz case ) “a question of law as applied to the facts,” but on 
the contrary, is a question of discretion for the Department, which 
holding is sufficiently refuted by the recent Supreme Court decisions 
above cited. 

Moreover, the Schurz case was decided in 1880, long before the 
Act of June 25, 1910, was passed. The Supreme Court, in U. S. vs. 
Midwest Oil Co., 236 U. S. 459, held that before the passage of that 
act, the executive department of the Government had general implied 
power to withhold lands from entry in certain cases; whereas there 
is no doubt that since the passage of that act, giving express power 
of withdrawal in certain specified cases, there can be no withdrawal 
except in strict accordance with that act. Hence, whatever may have 
been the Department’s power in 1880, its authority was curtailed by 
the Act of June 25, 1910, and inasmuch as the withdrawal was not 
made in accordance with that act it was ineffective. 

We believe the above conclusively shows that Secretary Payne’s 
last decision cannot be upheld on the ground upon which solely it is 
based, namely, that the Commissioner has the general power to with¬ 
hold lands from entry indefinitely and that in this case he intended 
to exercise and did exercise such power. 
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IV. 

The Commissioner’s direction cannot be upheld on the 
ground (not mentioned in the Secretary’s decision, although 
urged upon him in oral argument), that it constituted a new 
withdrawal under the Act of June 25,1910, because, first, it was 
never so intended; and, second, even if it had been so intended, 
it would have been illegal. 

First, the letter was obviously never intended as a new withdrawal. 
Its heading is “Restoring Lands.” Surely he would not thus head 
a letter intended as a new withdrawal. On the contrary, we would 
naturally expect that a letter thus headed would accomplish exactly 
what we claim it did accomplish, namely, order the restoration of 
the lands to the public domain. Moreover, it contains no reference 
to the Act of June 25, 1910, which is the sole statute authorizing 
withdrawals, although every withdrawal order issued after that Act 
was passed contains such reference as authority for issuing the order. 
Also, the letter contains no such words as “I hereby temporarily with¬ 
draw,” or “it is hereby ordered that the following lands be tempo¬ 
rarily withdrawn,” these being the words always used in the hundreds 
of withdrawal orders issued before and after said June 25, 1910. 
Also, if the Commissioner had desired that his letter should consti¬ 
tute a new withdrawal under the Act of June 25, 1910, he would 
have had it signed by the President according to the usual practice 
regarding withdrawals under that Act. Also, the Commissioner 
expressly states that the lands are already withdrawn by said order 
of August 13, 1912, which statement shows he did not intend to make 
a new withdrawal. 

However, even if so intended, manifestly the words used could 
not legally have that effect. After the passage of said Act of June 
25, 1910, neither the President nor any subordinate administrator 
could make temporary withdrawals except as therein prescribed. 
Here neither the letter nor the procedure thereafter followed com¬ 
plied with a single requirement of that act, because, first, the letter 
contains no temporary limitation as to the period of the withholding; 
second, the letter does not state any one of the enumerated purposes; 
and third, no report was made to Congress of a supposed withdrawal 
made by this letter, thus clearly showing that the letter was never 
intended as a new withdrawal. 

Sr 




THIRD. 

Only two objections have ever been raised against the allow¬ 
ance ot‘ appellant’s selection, first, said withdrawal order of 
August 13, 1312; and, second,, said general direction of the 
Commission to withhold the lands from all disposition in¬ 
definitely. Inasmuch as the above objections are clearly un¬ 
tenable, and the Secretary’s action in rejecting such selection 
was arbitrary and in clear violation of a plain official duty and 
of appellant’s rights, the law is well settled that a mandatory 
injunction should issue as prayed for in the bill of complaint 
herein. 


Let us briefly summarize the situation. No question of fact is 
involved. The motion to dismiss tiled herein and upheld by the 
Court below admitted all material allegations of the bill of complaint. 
Moreover, there can be no question regarding the truth of these alle¬ 
gations, they having been taken directly from the records of the 
Land Department. The undisputed facts are that the 120 acres 
involved herein were thrown open to entry by general laws of Con¬ 
gress and were duly patented in 1902; that these patents were duly 
cancelled, and notation of this fact and of the restoration of the lands 
to the public domain was duly made on the official local records, 
thus complying with the rule of administration requiring such 
notation before the lands could become subject to disposition, which 
rule was prescribed in Stewart v. Peterson, 28 L. D., 515, and has 
been followed by the Land Department for many years; that 19 
months after such notation and when no one was asserting any claim 
to the lands and there was no legislation regarding them pending in 
either House of Congress, the appellant duly selected them, having 
previously conveyed the base lands to the United States as required 
by the Act of June 4, 1897; that if the selected lands were “vacant” 


and “open to settlement,” as required by that act, the appellant by 
selecting them acquired a vested right of which he could not lawfully 
be deprived by the United States and brought himself strictly within 
the language quoted by the Supreme Court in Payne v. State of New 
Mexico, 255 U. S., 807, which language appeals on page 4 hereof; 
and that the selected lands were thus “vacant” and "open to settle¬ 
ment” unless thev had "been withdrawn from sale bv Congressional 
authority or by Executive withdrawal under such authority, ex¬ 
pressed or implied” ( Lockhart v. Johnson, 185 U. S., 510). 
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Were the selected lands “vacant” and “open to settlement”? This 
is the only question involved in this ease and it is solely a question of 
law. We concede that the duty of answering this question fell in 
the first instance on the Secretary of the Interior. However, the 
cases cited in this brief show that in performing this duty he was 
bound by well-settled rules of law and could not disregard or nullify 
acts of Congress regarding the disposition of public lands nor be 
arbitrary in the matter, because, as stated in Garfield v. Goldsby, 211 
U. S., 249 (in which case the Supreme Court manclamused the Sec¬ 
retary of the Interior) : 

“There is no place in our constitutional system for the 
exercise of arbitrary power, and if the Secretary has exceeded 
the authority conferred upon him by law, then there is power 
in the courts to restore the status of the parties aggrieved by 
such unwarranted action/’ 

Also in Ballinger v. Frost, 216 U. S., 240, the Court mandamused 
the Secretary of the Interior, and said on page 248: 

“Whenever, in pursuance of the legislation of Congress, 
rights have become vested it becomes the duty of the courts 
to see that those rights are not disturbed by any action cf an 
executive officer, even the Secretary of the Interior, the head 
of a department. However laudable may be the motives of 
the Secretary, he, as all others, is bound by the provisions of 
Congressional legislation.” 


The only reasons which have heretofore been presented to the 
Land Department in support of the contention that the selected lands 
were not “vacant” and “open to settlement,” are, first, said with¬ 
drawal order, and, second, the Commissioner's general direction to 
withhold the lands from all disposition indefinitely. 

Regarding the withdrawal order, the Secretary in both of his 
decisions expressly held that it constituted no bar to appellant’s se¬ 
lection because the order by its terms had expired five years before 
this selection was made. 

For good measure we presented three additional reasons why it is 
no bar—riamelv. because the Act of 1907 forbade the President there- 
alter to create either a temporary or permanent forest in Oregon; 
second, because the Act of 1910 which related solely to temporary 
withdrawals also foibade any withdrawal of Oregon lands for for¬ 
estry purposes, even temporarily, and, third, said Act of 1910 gave 
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the President power to withdraw “public lands” only, and the 120 
acres involved herein did not become public lands until about three 
vears after the withdrawal order was issued. The Acts of 1007 and 
1910 are unmistakable in their import, and the meaning of the words 
therein have been fixed for manv vears bv the decisions of courts. 

4/4 4 

Hence the withdrawal order was clearly no bar to the selection, and 
Secretarv Pavne has uniformly so decided. This court and the 
United States Supreme Court have also held in numerous cases that 
it is the Secretary’s duty to disregard void presidential orders. Thus, 
in C. P. Ry. Co. r. Lane, 46 App. P. C., 374. this Court decreed that 
the Secretary of the Interior should be enjoined from cancelling cer¬ 
tain selections, which decree was later affirmed by the United States 
Supreme Court (Payne v. C. P. Ry. Co., 255 V. S., 228). The facts 
in this case are stated later in this brief. This Court said in its 
decision on page 394 : 


“It will not do to say that the injunction will have the 
effect of nullifying an executive order. If the order teas made 
without lawful authority, it was a mere nullity and entitled 
to no consideration as against rights already vested. The 
proper remedy in such cases is by injunction. (Lane v. 
Watts, 234, 525, 540.) (Italics ours.) 


In view of the above, the case at bar comes clearly within the 
various United States Supreme Court decisions which uphold the 
gianting of a mandatory injunction against the Secretary of the In¬ 
terior. Three cases decided since Secretary Payne’s decision are 

4/ 4/ 

directly in point, in all of which there were rather complicated ques¬ 
tions of statutory construction, and some room for difference of opin¬ 
ion as to the true meaning of the various acts involved. Nevertheless, 
an injunction was granted. 

Thus Payne v. State of New Mexico , 255 U. S., 367, was a suit by 
the State of New Mexico to enjoin the Secretary of the Interior from 
cancelling or annulling its lieu land selection. The facts were that 
Congress granted New Mexico for the use of schools certain sections, 
with the proviso that if after selection any of the base lands were 
included in a public reserve, the State could select other lands of 
equal acreage. The act provided that the lieu lands were to he 
selected “under the direction and subject to the approval of the Secre¬ 
tary of t he Interior Some of the base lands, after passing under 
the grant, were included in a forest reserve. Accordingly, on March 
9, 1915, the State duly selected other lands, but the Land Depart¬ 
ment did not act upon the selections until May 16, 1916, when they 
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were rejected on the ground solely that in the meantime, on April 
3, 1916, the base lands had been eliminated from the reserve by a 
change in its boundaries—Held, that such rejection was wrong and 
that an injunction should be granted because the validity of the se¬ 
lection was tested by the conditions existing when it was made by 
the State and not by the condition at the time the Department found 
time to examine it. The Court said, on page 370: 

“The courts below rejected that view and held that those 
officers were required to give effect to the conditions existing 
when the selection was made and that, if it was valid then, they 
were not at liberty to disapprove or cancel it by reason of the 
subsequent change in the status of the base tract. In our opin¬ 
ion the courts were right. The provision under which the se¬ 
lection was made was one inviting and proposing an exchange 
of lands. Bg it Congress said in substance to the State: If you 
will waive or surrender your titled tract in the reservation, 
you may select and take in lieu of it a tract of like area from 
the unappropriated non-mineral public lands outside the res¬ 
ervation. Acceptance of such a proposal and compliance with 
its terms confer a vested right in the selected land ivhich the 
land officers cannot lawfully cancel or disregard. In this re¬ 
spect the provision under which the State proceeded does not 
differ from other land laws which offer a conveyance of the 
title to those who accept and fully comply with their terms. 

“In the brief of the officers it is frankly and rightly con¬ 
ceded to be well settled that ‘a claimant to the public land who 
has done all that is required under the law to perfect his claim 
acquires rights against the Government and that his right to a 
legal title is to be determined as of that time’; and also that 
this rule ‘is based upon the theory that by virtue of his com¬ 
pliance with the requirements he has an equitable title to the 
land; that in equity it is his and the Government holds it in 
trust for him.’ See Lytle v. Arkansas, 9 How., 314, 333; Stark 
vs. Starrs, 6 Wall., 402, 417-418: Ard. v. Brandon, 156 U. S., 
537, 543; Payne v. Central Pacific By. Co., ante, 228. But it 
is said that as the selection is ‘subject to the approval of the 
Secretary of the Interior,’ no right can become vested, nor 
equitable title be acquired, thereunder unless and until his 
approval is had, and therefore that the rule just stated is not 
applicable here. To this we cannot assent. The words relied 
upon are not peculiar to this land grant , but are found in 
many others. Their purpose is to cast upon the Secretary the 
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duty of ascertaining whether the selector is acting within the 
law, in respect of both the land relinquished and the land 
selected, and of approving or rejecting the selection accord¬ 
ingly. The power conferred is ‘judicial in its nature’ and not 
only involves the authority but implies the duty 'to determine 
the lawfulness of the selections as of the time when the ex¬ 
ertion of the authority was invoked by the lawful filing of the 
list of selections / Weyerhaeuser v. Hoyt, 219 U. S., 380, 
388; Daniels v. Wagner, 237 U. 8., 547, 557, et seq.; Payne v. 
Central Pacific Ry. Co., supra. This view of it has been en¬ 
forced where the Secretary, misconceiving his authority ami 
the rights of the selector, erroneously declined to approve any 
cancelled selections lawfully made. St. Paul & Sioux City R. 
R. Co. v. Winona <fc St. Peter R. R. Co., 112 U. 8., 720; Daniels 
v. Wagner, supra. ' (Italics ours.) 

In Payne v. C. P. Ry . Co., 255 V. 8., 228, the facts were that Con¬ 
gress in 1868 granted lands to a railroad company with the provision 
that if upon the definite location of the road any lands within the 
place limits had been granted to others, the company might supply 
the deficiency by selecting lands within the indemnity limits. A 
deficiency occurring, the company on February 24, 1910, duly se¬ 
lected other lands. However, the Department did not act on the 
selections until January 10, 1915, when it rejected them because in 
the meantime the selected lands had been included in a presidential 
withdrawal order for a power site under said Act of June 25, 1910— 
Held, such rejection was error, that such order could not apply to 

the selections because they were made before the withdrawal order 

%/ 

was issued, and that the 8ecretarv should be enjoined from rejecting 
these selections. The Court said, on page 236, et seq.: 

“The selections are to be made by the grantee, not by the 
Secretary of the Interior. True, the act provides that they 
shall be made under the Secretary’s direction, but this merely 
applies to them the general rule, announced in Rev. Stats., 
Secs. 441, 453, 2478, that the administrative execution of all 
public land laws is to be under his ‘supervision’ and ‘direc¬ 
tion.’ Catholic Bishop of Nesqually v. Gibbon, 158 U. 8., 
155. 166. Its purpose is to make sure that, in accord with 
that power of supervision and direction, he is to see to it that 
the right of selection is not abused, that claims arising out of 
prior settlement and the like are not disturbed, that no in¬ 
demnity is given except for actual losses of the class intended, 
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and that the lands selected are such as are subject to selection. 
But, of course, it does not clothe him with any discretion to 
enlarge or curtail the rights of the grantee, nor to substitute 
his judgment for the will of Congress as manifested in the 
granting act. Cornelius v. Kessel, 1*28 U. S., 456, 461; 
Orchard v. Alexander, 157 U. 8., 372, 383; Williams v. United 
States, 138 U. 8., 514, 524; Daniels v. Wagner, 237 U. 8., 
547, 557-561; Northern Pacific Ry. Co. v. McComas, 250 
U. S., 387, 392-293. The cases cited as making for a dif¬ 
ferent conclusion respecting the Secretary’s discretion were 
examined and that view of them rejected in Weyerhaeuser v. 
Hoyt, 219 U. S., 380, 387-388, and Daniels v. Wagner, 237 
U. 8., 547,557-561. * * * 

“Our conclusion is that in giving effect to the withdrawal 
as against the prior selection, which admittedly was valid when 
made, the appellants departed from a plain official duty, and 
to avoid the resulting injury to the plaintiff, for which no 
other remedy is available, an injunction should issue directing 
a disposal of the selection on its merits unaffected by the with¬ 
drawal. Such an injunction, we think, is better suited to 
the occasion than that indicated by the Court of Appeals. 
In other respects the decree of that court is affirmed.” (Italics 
ours.) 


Santa Fe Pacific R. R. Co. v. Fall, 259 U. S., 197. Under its land 
grant the Santa Fe Pacific R. R. Co. was the owner of coal lands in 
New Mexico. The United States statute passed in 1904 provided 
that the company “may, when requested by the Secretary of the In¬ 
terior so to do, relinquish or deed to the United States” any of their 
lands which had been occupied by a settler as a homestead for not 
less than 25 years, and select in lieu thereof other “vacant public 
lands of equal quality in the territory, as may be agreed upon with 
the Secretary of the Interior.” The company relinquished certain of 
its coal lands and on May 1, 1911, selected other tracts of coal land. 
After the selections, questions were raised as to the value of the 
selected lands, and ultimately, after some years, the selections were 
rejected on the ground of the greater value of the latter lands as 
shown by investigations since the choice. Thereupon the railroad 
company brought suit to enjoin (he Secretary from cancelling the 
selections or taking any further action except to issue patents to the 
company for the selected lands—Held that the injunction should 
be granted. 

The Court said on page 198: 
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“The government argues that there was no jurisdiction 
over the bills because the question whether the lands selected 
were of the same quality as those relinquished rested wholly 
in the judgment of the Secretary. But the position of the 
Railroad Company is that the Secretary went beyond the 
powers conferred upon him by the statute when he took into 
account facts not knoivn at the time of the selection, and we 
are of opinion that the Company is entitled to bring that ques¬ 
tion into Court. 

“We are of opinion also that the Company's position is 
right. At first sight the words of the statute entitling the 
Company to have patented other sections of equal quality 'as 
may be agreed upon trith the Secretary of the Interior might 
be taken to sustain the decision below, but upon consideration 
they seem to ns not to have that effect. The moment that 
lands are relinquished at the request of the Secretary a con¬ 
tract was made and the government was bound to convey to 
the Company such vacant lands within the territory as the 
Company should select provided only that they were equal 
quality. In theory of law the obligation was immediate 
when the seleetion was made, if it complied with the condi¬ 
tion. 

“It is true that the Secretary had to be satisfied upon that 
point, but his discretion was not arbitrary. It went only to 
the quality of the lands. If, as Chief Justice Shaw put it, a 
piepoudre Court could have been summoned and the matter 
determined forthwith, the Secretary would have been bound 
to act on the facts as they then appeared and could not have 
elected to wait for better days. At that time, May 1, 1911, 
the only relevant classification in the statutes, we believe, was 
of coal lands within fifteen miles of a railroad, valued at not 
less than twenty dollars per acre, and those more than fifteen 
miles from one, valued at not less than ten dollars per acre. 
Rev. Stats., Sec. 2347. The Department through the Geo¬ 
logical Survey has classified further and had valued the 
products in all the lands concerned at not less than twenty 
dollars per acre. There were all the elements for decision 
when the selection was made and if the Secretary had been 
required to proceed at once, as the statute evidently contem¬ 
plated that he would, Sec. 2, he would have been bound to 
agree to the Company’s choice. Indeed in the first case he 
did agree to it, and did not attempt to revoke his decision 
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until more than two years later on the ground of subsequently 
discovered facts. It is established in the parallel cases of 
Payne v. Central Pacific Ry. Co., 255 U. S., 228; Payne v. 
New Mexico, 255 U. S., 367, and Wyoming v. United States, 
255 U. S., 489, 496, that the validity of the selection must be 
determined according to the conditions existing at the time 
when it was made. These decisions were later than that in 
the Court below and shown without the need of further argu¬ 
ment that the decrees must be reversed.” (Italics ours.) 

Santa Fe Pacific R. R. Co. v. Lane, 244 TJ. S., 492. This was a 
suit to enjoin the Secretary of the Interior from giving effect to a 
demand made by him on the Railroad Company that the latter make 
an advance deposit sufficient to cover the cost of surveying lands 
within the primary limits of the land grant to the Railroad Com¬ 
pany. This grant consisted of every alternate odd-numbered section 
of public lam 1 ' within a certain distance on each side of the road as 
located. The granting act said nothing about who should bear the 
cost of the surveying, but Congress passed an act, with the Com¬ 
pany's consent, which provided, among other things, that the Rail¬ 
road Company would pay the cost of surveying the “granted lands .'' 
Inasmuch as there are the same number of even-numbered sections 
in a township as odd-numbered ones, and inasmuch also as the only 
lines surveyed are township lines and exterior section lines, a survey 
in the township of the odd-numbered sections therein, belonging to 
the Railroad Company, also constituted a survey of the even-num¬ 
bered sections therein belonging to the United States—Held that 
upon consideration of the various acts and Congressional debates 
relative thereto the object of the statute was to require that the Com¬ 
pany pay only one-half of the cost even though the statute pro¬ 
vided that the “granted lands” should bear the cost, and accordingly 
that the injunction should be granted. The Court said on page 496: 

“We conclude that the provision of 1876, as supplemented 
by the Act of 1910, gives no warrant for demanding of the 
grantee in a land grant a deposit covering the entire cost of 
surveying a township wherein the grantee is entitled to only 
a part of the lands, and that in making such a demand of the 
plaintiff* the defendant plainly exceeded his authority. Thus, 
the demand was an unauthorized act done under color of 
office, and the defendant properly may be enjoined from in¬ 
sisting upon or giving effect to it.” (Italics ours.) 

Sir 
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In Lane v. Watts, 234 U. S., 525, certain parties, claiming that 
they had acquired lands in New Mexico under previous grants 
dating back to 1860, sought to enjoin the Secretary of the Interior 
from allowing homestead entries thereon. This case, like the other 
injunction cases cited under this heading, involved rather compli¬ 
cated questions of statutory construction. It was necessary in this 
case to construe the various grants and the acts done and surveys 
made in connection therewith—Held that the injunction should be 
granted. 

“The crux of the case in the views of the courts below is 
the question whether title to the lands passed out of the United 
States in April, 1864, and the careful and elaborate consideia- 
tion of it makes the discussion of it mere repetition. 

“The contentions of the parties are very accurately oppose /. 
Appellants contend that ‘under a proper construction of the 
Act of June 21, 1860, title to the *float’ cannot pass until there 
has been an official survey and a final determination by the 
proper officers that the land selected in 1863 was of the char¬ 
acter which the statute permitted the heirs to take—a matter 
still sub justice in the Department' except as to certain con¬ 
flicting grants. The appellees insist, and the courts below, as 
we have seen, decided that the location of the grant and the 
approval of it by the surveyor general of New Mexico and sub¬ 
sequently in April, 1864, by Commissioner Edmunds of the 
Land Office transferred the title to the heirs of Baca. 

“There is some controversy upon the fact as to whether the 
Commissioner had before him the proof he had demanded of 
the non-mineral character of the land. We think the lower 
courts rightly deduced from the evidence ‘that the Commis¬ 
sioner/ to quote from the opinion of the Court of Appeals, 
‘having carefully considered all the facts in the case, con¬ 
cluded to adopt the approval of the surveyor general of New 
Mexico of this location to perfect title under the authority of 
said act (Act of 1860), and, in order completely to segregate 
this land from the public domain, ordered the survey’ (41 
App. D. C., —, 153). * * * 

“We recognized in Shaw v. Kellogg that the action of the 
surveyor general was subject to the supervision of the Land 
Department and that condition is satisfied in the case at bar. 
The Commissioner was put in possession of all of the facts as 
to the lands, and, exercising his judgment upon them, ap¬ 
proved the location. * * * 

(< The title having passed by the location of the grant and 
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the approval of it, the title could not be subsequently divested 
by the officers of the Land Department. Ballinger v. United 
States ex rel. Frost, 216 U. S., 240. In other words, and 
specifically the action of the Commissioner in approving the 
location of the grant cannot be revoked by his successor in of¬ 
fice, and an attempt to do so can be enjoined. • Noble v. Union 
River Logging R. Co., 147 U. S'., 165; Philadelphia Company 
v. Stimson, 223 U. S., 650. The suit is one to restrain the 
appellants from an illegal act under color of their office which 
will cast a cloud upon the title of appellees .” (Italics ours.) 

Another case where an injunction was granted against the head of 
the Government Department is School of Magnetic Healing v. Mc- 
Annulty, 187 U. S., 94, where an injunction was granted on the 
ground that the statute did not give the Postmaster General the right 
to bar certain literature from the mails except in case of actual fraud, 
which was contrary to his interpretation of the statute. 

There is a long line of United States Supreme Court cases holding 
that the Secretary of the Interior or the Secretary of some other 
governmental department may properly be mandamused in a case 
where he fails to perform an official duty clearly required of him by 
law, even though a question of statutory construction is involved. 
Among these cases are the following: 

Kendall v. U. S., 12 Pet., 524. 

U. S. v. Schurtz, 102 U. S., 378. 

Butterworth v. Hoe, 112 U. S., 50. 

Roberts v. U. S., 176 U. S., 221. 

Butler v. Frazee, 211 U. S., 249. 

Parish v. MacVeagh, 214 U. S., 131. 

Ballinger v. Frost, 216 U. S., 240. 

Lane v. Hoglund, 244 U. S., 174. 

Payne v. Newton, 255 U. S., 438. 

Work v. McAlester, etc., Co., 262 U. S., 200. 

C. P. Ry. Co. v. Lane, 46 App. D. C., 374. 

In view of the above we believe it clear that the decree of the court 
below should be reversed and the relief prayed for in the bill of com¬ 
plaint filed herein should be granted. 

Respectfully submitted, 

F. W. CLEMENTS, 

CLARK M. CAVANEE, 
Solicitors for Appellant . 
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APPENDIX. 


Extracts from Debates Regarding Act of June 11, 1906 

(34 Stat., 233). 

Mondell, of Montana, stated (40 Cong. Rec., pages 5393-5394): 

“What I fear is that the passage of this act, giving the 
Secretary of Agriculture authority, in his discretion, to pro¬ 
vide for the entry under the homestead law of agricultural 
lands within forest reserves, will lead to the very great ex¬ 
tension of the reserves. One of the strongest arguments 
against the extension of reserves up to this time has been 
that there has been included in forest reserves in the past 
vast areas of grazing lands and some considerable areas of 
agricultural lands. * * * There is an area in forest 
reserves three times the size of the great State of Iowa. There 
is an area withdrawn with the view of including it in reserves 
of 4.0,000,000 acres, twice the area of the average State. And 
my theory is that this legislation will tend to the inclusion 
of further large areas in the reserves. * * * Yet, I shall 

not oppose it, because it is possible that under the act some 
tracts may be opened and give to the farmer and homesteader 
an opportunity to go within forest reserves and settle upon 
agricultural lands/’ (Italics ours.) 

Hogg, of Colorado, said on pages 5394 and 5395: 

“I am very much interested in the passage of this bill, not 
that I think the bill is what it ought to be by any means, but 
it is going in a direction that ought to be gone in; and that 
is this: We ought to take away from the administration of 
forest reserves the right to include within those reserves lands 
that are agricultural in character. It has been the theory of 
the Government from the very beginning that the lands be¬ 
long to the people for the purpose of settlement, for the pur¬ 
pose of making homes for themselves; and we find that under 
the operation of this forest-re seme law that more than 200,- 
000 square miles of the territory of the United States has been 
taken away from possible settlement bv anvbodv. * * * 

I am in favor of the purpose of this bill because it is a step in 
the right direction. ’’ (Italics ours.) 

a 
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French, of Idaho, said regarding the bill, on page 5395: 

“I believe it is a measure that will act as a sort of chloro¬ 
form to the people of the West while the policy of establishing 
forest reserves is being carried out. In my State nearly one- 
third of the area is included within a permanent reserve or 
a tcmpnrarj/ reserve. There is much land which is included 
in the forest reserves which is agricultural. * * * I be¬ 

lieve that the passage of this bill will result in no good pur¬ 
pose, but that the people of the West, who think they are to 
receive some great boon, will wake up, after the forestry serv¬ 
ice shall have extended the forest reserves still further over 
the States of the West, and find that no boon has been given 
to them, but more lands have been included within reserves. 
They are asking for bread, and you are giving to them a 
stone. * * * I do believe that the policy of the Govern¬ 

ment which we have followed so long should he followed now, 
and that every inch of land that can be made available for 

t/ 

homes for our people should be opened to settlement as 
speedily as possible, whether within a reserve or not.” (Italics 
ours.) 


Extracts from Debates Regarding Act of March 4, 1907 

(34 Stat., 371). 

Lacey, of Iowa, said in 41 Cong. Rec., page 1904: 

“The immediate effect of this vast withdrawal of timber 
from the market has been to very greatly aid the lumber 
trust, the men who are engaged in combination to keep up 
the prices. Practically all the remaining timber upon the 
public land is now owned by the Government, so that the 
men who are controlling timber under private ownership 
feel perfectly secure that this vast amount has been with¬ 
drawn from competition with them, and that has been one 
of the great elements that have aided them in the tremendous 
advance of prices within the last few years.” 

Tawnev, of Minnesota, said on page 1905: 

“I agree with the gentleman from Iowa (Mr. Lacey) as 
to the effect of withdrawing all the forests of the United 
States from the market upon price of lumber, and that it 
results in increasing the price of lumber.” 
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Mondell, of Montana, said on pages 1905 and 1913: 

“I wish to very heartily indorse all that the gentleman 
from Iowa (Mr. Lacey) has said in regard to the effect of the 
Government’s policy in connection with the forest reserves. 

* * * We have now, in forest reserves an area of 

OVER THREE TIMES THE SIZE OF THE GREAT STATE OF New 

York. We have of land reserved, with a view of es¬ 
tablishing FURTHER RESERVES, AN AREA NEARLY AS LARGE 

as the State of Indiana.” (Emphasis ours.) 

Senator Clark, of Wyoming, said on pages 3516-3519: 

“The constant tendencv of this Bureau ever since it has 
been established has been to reach out and cover ground, and 
more ground, and accumulate to itself power and authority 
that never was contemplated by the Congress of the United 
States and which is detrimental and injurious to and almost 
destructive of the interests of main sections of our country. 

“Who could have supposed when, in I SOI, Congress au¬ 
thorized the President of the United states bv Executive 
proclamation to set aside forest lands within this brief 
time 200,000 square miles of land w«> i set apart from 
settlement among the lands and niou un- of the West? 
We do not understand the significance of t : -e figures. Rut 
if I say to the Senate of the United Staff. a if bin the last 

few years there has been withdrawn fr< f tlrment , from 

entry, from useful occupation, from h<< < 'liny, a tract 

of land, substantially, which taking a n< ' id south liar 
200 miles through the city of Xew ] or/ extend west 

to the city of Chicago . a thousand mill. I not overstat¬ 
ing the amount of land. That is an ast o"< d ; >j statement. 

* * * There seems to be a disposition that wherever a 

piece of forest is heard of that immediately it dudl be made 
into a forest reserve, whether it is upon the puhh< domain or 
elsewhere. That has been most forcibly illustrated within 
the last ninety days, when there has been withdrawn from 
allotment in the Choctaw and Chickasaw and ( hrrokee na¬ 
tions of the Indian Territory J/.,000,000 a errs of Indian land." 
(Italics ours.) 

Senator Spooner read a written statement from Mr Pinchot pre¬ 
pared early in 1907, in which Mr. Pinchot said at page 3528: 
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“Since the transfer of the Forest Service to the Department 
of Agriculture two years ago the area of the reserves has in¬ 
creased from oS,000,000 to 127,000,000 acres.” (Italics ours.) 

Senator Clark also said on page 3522: 

‘‘In my State there have been untold acres withdrawn for 
forest reserves. There have been many acres withdrawn for 
oil lands, and there have been, in addition, withdrawn within 
the last year 16.000,000 acres of coal lands from private 
entrv. As to the wisdom of these Executive actions it is not 
my purpose here to speak. Of the result I can speak—that 
there is a wholesale fear abroad through the State that unless 
some change is made or some halt called development moist 
stop and irreparable injury may be worked.” (Italics ours.) 

Senator Fulton, of Oregon, said on page 3185 regarding the fund 
being accumulated by the Forestry Department: 

“They are creating this fund by withdrawing from public 
sale and from entry under the homestead laws or under any 
of the laws of Congress great bodies of valuable land, valuable 
for timber, valuable for agriculture, valuable for grazing — 
taking them and converting them into great reserves within 
the body of a State and rendering it impossible for them to 
contribute in any degree or to any extent whatever to the 
industrial life, growth, and commercial development of the 
State. They are robbing the State of its resources, hampering 
it in its development, and for what purposef To create a 
great fund for this Government. 

“1 swbmit, Mr. President, that when a new State is created 
there is an implied promise, if not a direct one, that the 
public lands shall not be retained by the General Government 
longer than is necessary to dispose of them in an orderly and, 
beneficial way. I believe it is the implied contract between 
the General Government and the States that the States shall 
have the benefit of these lands being carried into their indus¬ 
trial life and contributing to their revenues and industries. 
“The State of Oregon has something like 20,000,000 

ACRES OF MERCHANTABLE TIMBER. ABOUT ONE-THIRD OF ITS 
ENTIRE AREA. THERE ARE TODAY INCORPORATED WITHIN 
THE FOREST RESERVES IN THAT STATE SOMETHING LIKE 14,- 
000,000 ACRES, OR APPROXIMATELY ONE-FOURTH OF THE EN¬ 
TIRE area of the State.” (Italics ours.) 


Appendix— Continued. 


e 


Senator Carter, of Montana, said on page 3187: 

“In the State of Montana, with its 1^6,000 square miles 
and practically one-third of the whole area in forest reserves.” 
(Italics ours.) 

Senator Patterson, of Colorado, said on page 3194: 

“There are, 1 think, in the neighborhood of Id,000,000 
acres in Colorado in the forest reserves. It is the same as tak- 
15,000,000 acres out of the State from settlement.” (Italics 
ours.) 

When asked by Senator Beveridge whether the above Act of June 
11, 1906, permitting the Secretary of the Interior to open to home¬ 
stead entry lands within forestry reserves, did not afford adequate 
relief, Senator Fulton, of Oregon, replied on page 3187: 

“If the Senator from Indiana were going into agriculture, 
does he imagine that he would like to live within a forest 
reserve, that he would like to take his family off 20 or 30 
miles from any settlement, without the possibility of school 
privileges or the possibility of any of the advantages of civili¬ 
zation ?” 


Senator Fulton also said on page 3523: 

“While it is true that lands which are chiefly valuable for 
agriculture are permitted to be entered under the homestead 
law within forest reserves, nevertheless I think the Senator 
will see this: In the first place, one moving with his family 
in a forest reserve goes where there can be no real community 
of association, where there are no roads and no way of getting 
roads, except such as the Government constructs —the county 
has not the power to build roads in the reserves—where there 
is no means of having schools and other facilities as they have 
outside. So it practically bars a man from going in there 
unless he is willing to dissociate himself entirely from all 
community life.” (Italics ours.) 

Senator Fulton also said that the Secretary of Agriculture had 
already construed the Act of June 11, 1906, and held that it did not 
apply to lands upon which there was timber. He said on page 3187 
on this point: 
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“It does not follow simply because a tract of land is 
heavily timbered that it is unfit for agriculture; and yet that is 
what is held by this Department. They say that a tract of 
land is chiefly valuable for timber if it has timber on it; that 
the only condition in which it is not chiefly valuable for tim¬ 
ber is when it has no timber on it; and yet every person who 
has had any experience from living in timbered region knows 
that some of the finest agricultural land in the world is land 
that in its native State is covered with even a heavy growth of 
timber. 

“Take the States of Ohio and Indiana, for instance. In 
their original state they were heavily timbered; there were 
large forests and valuable forests; and yet those forests before 
the settler s ax have disappeared as the mist before the rising 
sun. First succeeded the settler’s cabin; then the settler’s 
clearing; then the farmer’s dwelling, and the American home, 
and the American farm, and the American village, and the 
city, and, finally, all the resulting industries that make those 
two States today one of the centers of our splendid industrial 
and commercial life.” (Italics ours.) 

Senator Hey burn, of Idaho, read to the committee a joint resolu¬ 
tion adopted by the Legislature of Idaho, stating in part as follows, 
page 3824: 

“While Congress has provided for homestead entries within 
forest reserves under burdensome and impractical conditions, 
the State cannot hope for a substantial growth under such con¬ 
ditions , as no people would care to make their homes in a 
section of the country subject to such limitations and re¬ 
strictions asivill naturally prevent the growth of communities 
large enough to bring schools, churches, and other institutions 
incident to community life.” (Italics ours.) 

Senator Clark, of Wyoming, also read to the Senate a joint resolu¬ 
tion of a similar character adopted by the Legislature of his State, 
page 3522. 

Senator Heyburn said on page 3719: 

“It may perhaps be impossible that Senators living in the 
prairie States, or far in the East, should understand this ques¬ 
tion from the standpoint of a new people in a new land, claim¬ 
ing the right of their heritage under their contract for state¬ 
hood. You cannot expect us to stand here silent while the 
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machinery is being constructed at the expense of the Govern¬ 
ment of the United States for our destruction. Some Senators 
representing States in which forest reserves have been created 
disclaim that disastrous effect which ice claim. Admit that. 
We are here to represent the several States that sent us; and if 
there is any Senator here who is in favor of the present exist¬ 
ing system and the extension of the Forestry Service to his 
State, he can receive my vote and my support. I only ask 
that the same credit and the same right be extended to those 
who represent the interests that I am in part, at least, repre¬ 
senting upon this floor.” (Italics ours.) 

The proviso of March 4, 1907, was then proposed at this point in 
the debate. Thereupon Senator Patterson, of Colorado, stated that 
he was heartily in favor of the proviso, “for we do not want any more 
forest reserves in Colorado, unless Congress especially declares for 
them.” He also said on page 3721: 

“If the present forests are preserved, you have more forest 
lands than you will find on the continent of Europe. Talk 
about the forests of Germany, and the forests of France and 
the forests of Switzerland, if the forests of nature in the West¬ 
ern or mountain States are maintained as they are now, 
you have more forests within the limits of the United States 
than you will find on the continent of Europe, outside, pos¬ 
sibly, of Russia.” 

Senator Patterson said on page 3869 regarding the proviso: 

“I am not going to urge any objection to the proviso, but 
I simply want to say that it is a good deal like shutting the 
stable door after the horse has been stolen. I doubt if the 
Forestry Service would have the audacity to attempt to set 
apart any more lands in the States mentioned in the amend¬ 
ment than it has already done. The amendment will not 
give the people of the States which have been involved in this 
way the relief they ought to have, but, as the other Senators 
are satisfied, I will not make any further objection!* (Italics 
ours.) 
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especially important, after introducing it stated its objects as fol¬ 
lows in 45 Cong. Rec., pages 4043-4045: 

“Some years ago, as 1 was about to say, the executive au¬ 
thorities began to make withdrawal of large areas of the 
public land, the first of the very extensive withdrawals being 
the coal-land withdrawals of July to November, 1906. Those 
withdrawals were made embracing practically all areas in the 
United States believed to contain workable coal; and they em¬ 
braced practically all of the District of Alaska. * * * It 

is not necessary at this time to discuss the question as to 
whether or no, in making the withdrawals, large areas have 
been withdrawn which were not of the character intended to 
be included in the withdrawals. Classification has gone on, 
not as rapidly as we would like to have it, but classification has 
gone on; and at least half of the lands reserved as coal lands 
have been classified and restored to appropriate entry, and 
now that the work is systematized coal withdrawals are gen¬ 
erally brief. 

“Quite recently withdrawals have been made for other pur¬ 
poses than classification, to wit, for the purpose of the recom¬ 
mending to Congress changes of law relative to the lands 
withdrawn. The phosphate withdrawals, the oil-land with¬ 
drawals, and the power-site withdrawals are of this char¬ 
acter, and in the aggregate very considerable areas of lands 
have been withdrawn for these purposes, and still remain 
withdrawn,. * * * The legislation in question is re¬ 

quested by the President in view of his doubt as to his au¬ 
thority to make what he believes needful, temporary with¬ 
drawals of lands for classification or for the purpose of mak¬ 
ing recommendations to Congress. The bill is submitted for 
the purpose of removing any doubt there may be in the minds 
of anyone as to the authority of the President and also in the 
hope and expectation that being a law that clearly outlines, 
defines, and recognizes the authority of the President, the 
authority conferred or recognized will only be exercised when 
ihe public interest clearly demands it, and that when with¬ 
drawals are made for classification, the classification may be 
had and the lands restored to appropriate entry as speedily 
as possible. 

“As to withdrawals for the purpose of recommending 
change of law, Congress can aid the restoration of such lands 
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by speedy action on the recommendation made to adopt them 
or not, as may seem, wise in the judgment of Congress** 
(Italics ours.) 

Robinson, of Arkansas, on page 5058, further states regarding the 
necessity of classifying the lands: 

“All vacant, unappropriated, unreserved, and unexcepted 
public lands of the United States are subject to entry under 
the appropriate land law applicable to the class to which the 
lands belong. This fact makes self-evident the necessity for a 
prompt classification of the remainder of the public domain. 
Mineral lands are enterable only under the mineral laws. But 
if lands actually valuable for mineral are sought to be entered 
under other than the mineral laws, it must have been known 
at the time of entry that the lands were in fact mineral be- 
fore the entry can be invalidated. ( Blackburn v. United 
States, 5 Ariz., 162.) All of this further shows the im¬ 
portance of investigations, surveys, and classifications, if val¬ 
uable mineral lands are not to be entered under forms ap¬ 
propriate to agricultural lands.*' 

The immediate occasion for the Act of 1910 was the withdrawal 
in 1909 of 3,000,000 acres of oil lands in the West (the validity of 
which withdrawal was involved in the case of U. S. v. Midwest Oil 
Co.), and also the withdrawal of large additional areas about the 
same time. On this point Senator Nelson stated on page 7462: 

“So it came to pass that, owing to the excessive and blanket 
withdrawals that thus occurred during the last months of 
Secretary Garfield's administration, when his successor came 
into office a question was raised as to the legality of those ex¬ 
tensive withdrawals. * * * After the loth of February, 

1909, within less than twenty days before the Secretary re¬ 
tired from office, he withdrew for water-power purposes over 
1,000,000 acres of land, and during a part of the same year, 
running from December, 1908, up to February 17, 1909, he 
withdrew nearly 2,000,000 acres more, ostensibly for reclama¬ 
tion purposes, but really for so-called ‘water-power purposes.’ 
Tn other words, about 3,250,000 acres were withdrawn for 
such purposes.” 

Practically all of these withdrawals were made either to afford 
time for classification or to afford time for Congress to consider 
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legislation for the disposition of the lands in a manner different 
from that provided by statutes then in force. The withdrawal orders 
were, by their terms, temporary in character and were practically 
verbatim the same as the temporary withdrawal orders issued prior 
to 1907 covering forest reserves. All of these orders stated merely that 
the lands were temporarily withdrawn, and such withdrawals for 
water-power sites or oil, coal, etc., purposes were made in practically 
all cases for the purpose merely of holding the lands in statu quo, 
either while they were being classified or while Congress was given 
time to determine the advisability of providing different laws for 
their disposition. Thus, as stated in the case of U. S. vs. Midwest 
Oil Company, the withdrawal of the above-mentioned 3,000,000 
acres of oil lands in 1909 was made because the Interior Department 
believed that Congress should change the law governing the dis¬ 
posal of oil lands. Water-power sites were withdrawn so that Con¬ 
gress could provide a law relative to their disposition by sale or lease. 
It is very clear that the chief object of the act of 1910 was to legalize 
withdrawals pending legislation, as is indisputably shown by the 
President's message, the reports of the congressional committees, and 
the debates regarding that act. In his message to Congress dated 
January 14, 1910 (and Johnson v. Southern Pacific Co., 196 U. S., 
1, held squarely that to determine the meaning of the statute a presi¬ 
dential message could properly be considered), the President said 
on page 5080: 

“The power of the Secretary of the Interior to withdraw 
from the operation of existing statutes tracts of land, the dis¬ 
position of which under such statutes would be detrimental 
to the public interest, is not clear or satisfactory. This power 
has been exercised in the interest of the public, with the hope 
that Congress might affirm the action of the Executive by laws 
adapted to the new conditions. Unfortunately, Congress has 
not thus far fully acted on the recommendations of the 
Executive, and the question as to what the Executive is to 
do is, under the circumstances, full of difficulty. It seems 
to me that it is the duty of Congress now, by a statute, to 
validate the withdrawals which have been made by the Secre- 
tarv of the Interior and the President, and to authorize the 
Secretary of the Interior temporarily to withdraw lands pend¬ 
ing submission to Congress of recommendations as to legisla¬ 
tion to meet conditions or emergencies as they arise.” (Italics 
ours.) ’ 
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The report of the House Committee regarding the bill submitted 
by them (which bill at that time did not contain the proviso in ques¬ 
tion) stated: 

“This bill grants to the President authority to withdraw 
from location, settlement, filing, and entry public lands, first, 
for public uses; second, for examination and classification to 
aid in administering the existing law; third, to conserve the 
public domain pending legislative action when in the judg¬ 
ment of the President public interest requires it. * * * 

During the past few years large areas of the public domain 
have been withdrawn for classification, and submission to 
Congress of recommendations of legislation relative thereto 
with a view of protecting and conserving public interest in 
valuable oil, coal, and other mineral land, water-power sites, 
etc. Since some of the withdrawals attempts have been made 
by different parties to appropriate land so withdrawn, upon 
the theory that the withdrawals were unauthorized. Hence 
the provision in the bill ratifying and confirming prior with¬ 
drawals. In view of the conflicting opinions that exist as to 
the authority for past and future withdrawals, it is deemed 
necessary to adopt a measure that will clearly define the extent 
of such authority. The importance of this legislation in 
aid of conserving such resources for the people is too mani¬ 
fest to require comment.” (Italics ours.) 

It is also very clear that the purpose of this legislation was not 
that the property covered by withdrawal orders should remain with¬ 
drawn for an indefinite period. On the contrary, the President in 
his message asked merely for power “temporarily to withdraw,” and 
Congress in its act very carefully so limited his authority. It was 
manifestly the purpose of Congress to permit the settlement and de¬ 
velopment of the unappropriated lands with all convenient speed. 
The debates clearly show that Congress was unalterably opposed to 
the doctrine that the way to develop a country was to devote its public 
domain to nonuse. 

Taylor said on page 5068: 

“I have always thought the term ‘conservation’ meant in¬ 
telligent utilization, not sealing up and preserving in the na- 
ture of canning or pickling the public domain or locking it 
up for future generations. * * * That is utterly stupid 

waste, the same as it is to prevent the fullest possible use of 
our waters.” 
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Senator Nelson said on page 7475: 

“I believe in reasonable and just conservation, but there is 
a conservation that ties up our public lands and natural re¬ 
sources; there is a conservation which debars the public from 
the use of these resources and lands; and such conservation I 
regard as fatal and dangerous to the welfare of the public. 
There is another conservation of which I am in favor, and 
that is the conservation that believes in utilizing our public 
resources in our day and generation/’ 

On page 5066 Taylor complained that 

“Nearly 200,000.000 acres of withdrawals have been made, 
11100 ]/ of them only temporarily, and inadvisedly, and on, as 
the President himself says, questionable authority.” 

On page 5069 lie stated that in Colorado 

“16,000,000 acres of land are withdrawn as forest reserves, 
and besides that, 9,425,235 acres are withdrawn as coal land.” 

On page 8673 Mondell states: 

“The area of the United States is 1,903,461,000 acres. Of 
this area there yet remain 555,000,000 acres of public land. 
Of the tatter area, 195,000,000 acres are included in forest 
reserves (Italics ours.) 

On page 7552 Senator Hughes, of Colorado, stated as follows: 

“In the State of Colorado today there are withdrawals of 

«/ 

some 9.000,000 acres as coal lands. There are withdrawn 
some 16.000,000 acres for forestry, vast areas are withdrawn 
for power sites and other purposes, so that largely over 25,- 
000,000 acres in the State are substantially today interdicted 
from that settlement and use by the people authorized by 
law. Thus in effect one-half of the area of the State is with¬ 
drawn from settlement and production, and all the burdens 
of statehood, including taxation, are thrown upon the re¬ 
mainder. n (Italics ours.) 

On page 8056 he also stated as follow’s: 

“Out of some 60,000,000 acres in Colorado, 16,000,000 acres 
are now withdrawn as forestry land. There is not under any 
fair classification a pretext for withdrawing under this claim 
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a moiety of this land. * * * Counting other withdrawals, 
the result is that today some 30,000,000 acres—nearly a half 
of all the area of the State—are withdrawn, so that no abso¬ 
lute right exists with regard to it, and it is very effectually 
excluded from the lands for settlement. Gradually this con- 
dition has been effected and now we are confronted with its 
malign results. No property within this vast area is subject 
to taxation.” 

Senator Borah, of Idaho, stated on page 7549: 

“One-third of the State of Idaho is now in forest reserves. 
Aside from that, 127,658 acres of its lands are withdrawn for 
power sites. In addition to that, a vast amount of our school 
lands have been included in forest reserves, which we seem 
never to be able to get. The result of it is that we are prac¬ 
tically locked up. The emigrants and the settlers are turn¬ 
ing from our borders and going, not only to other States, but 
to foreign climes.” (Italics ours.) 

Senator Clark, of Wyoming, stated on page 7542: 

“Nor do I believe in all that is said in regard to the de¬ 
struction of forests. I believe that the destruction of forests 
in this country has not worked ill; not that I would destroy the 
forests that we have, but I would disabuse my mind and yours 
of the idea that a tree cut is a resource of the nation sapped. 
I for one would not exchange the farms and the cities and 
the factories of Western New York for the trees that formerly 
stood there.” 

Senator Heyburn, of Idaho, said on page 7561: 

“The salvation of this country is in the outlet for our 
people, the accessibility of new homes and of new lands. 
That is the hope of the people. How many people would 
have been on the 200,000,000 acres that are withdrawn to¬ 
day had they been open to settlement? * * * Where are 

the people going now? They are going over the border. 
That is getting to be an old story. 50,000 of them went over 
the border into Canada during the last year ” (Italics ours.) 
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On page 8058 Senator Hughes said: 

“This whole subject lies very close to the heart of every 
Westerner who has studied it and wishes to see that section 
of the country have only those opportunities and privileges 
which have been possessed by every older Commonwealth in 
the growth of this country. * * * Why should they be 

denied to this Western country?” 


(3805) 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1924 


Alexander C. Shaw, attorney in fact 
for N. R. Waterman, appellant 

v. 

Hubert Work, Secretary of the In- 

terior 


No. 4191 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


BRIEF AND ARGUMENT FOR APPELLEE 

The court below sustained a motion to dismiss the 
appellant’s bill. The motion presented four points: 
(1) That the land involved was not a part of the dis 7 
posable public domain of the United States at the 
time of the selection and was not vacant public land 
subject to homestead entry; (2) that whether or not 
land so sought to be appropriated is, at the time of 
selection, unappropriated or reserved or of a character 
open to acquisition under the law invoked, is wholly 
within the jurisdiction of the Land Department to 
determine, involving as it does questions of law and 
fact to be solved through the exercise of judgment 

(i) 
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and discretion, without direct review by the courts; 

(3) that the suit in effect is one against the United 
States which has not consented to be sued; and 

(4) that in any event the bill shows no facts entitling 
the appellant to an injunction or to any relief in 
equity (R. p. 20). 

THE CASE 

The case is simply this: November 22, 1917, the 
appellant selected the land in controversy under the 
provisions of the act of June 4, 1897 (30 Stat. 36), 
which in its pertinent part is as follows: 

That in cases in which a tract covered by 
an unperfected bona fide claim or by a patent 
is included within the limits of a public forest 
reserve, the settler or owner thereof may, if 
he desires to do so, relinquish the tract to the 
Government and may select in lieu thereof a 
tract of vacant land open to settlement not 
exceeding in area the tract covered by his 
claim or patent. 

But this act was so modified by the act of June 6, 
1900 (31 Stat. 614), that such selections “shall be 
confined to vacant, surveyed, and nonmineral public 
lands which are subject to homestead entry.” Thus 
the original “ vacant land open to settlement” became 
“vacant, surveyed, and nonmineral public lands 
which are subject to homestead entry.” 

Unless, on November 22, 1917, this land was 
“ vacant, surveyed, and nonmineral public land 
* * * subject to homestead entry,” appellant 
has no case whatever. The right to homestead 
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entry is limited (R. S., section 2289) to “unappro¬ 
priated public lands.” Was this land unappro¬ 
priated? 

The record and the appellants brief sufficiently 
advise the court as to the facts. The land was 
fraudulently entered under the timber and stone act 
and was patented. The fraud was discovered by the 
United States and suits were instituted to vacate 
the patents covering this and other lands. United 
States v. Smith (181 Fed. 545); Linn & Lane Timber 
Company v. United States (196 Fed. 593; Id. 203 Fed. 
394; Id. 236 U. S. 574). The trial court, October 20, 
1910, entered a final decree holding that the patents 
were obtained through fraud and declaring them null 
and void and canceling them for that reason. This 
;final decree was affirmed by the Circuit Court of 
Appeals May 20, 1912, and later by the Supreme 
Court by decision dated March 8, 1915. 

The appellant’s theory of the case seems to rest 
on the proposition that there was no final decree 
short of the last-mentioned date. He stresses the 
effect of appeals taken from the final decree and 
confuses the stay of any court process instituted by 
the pendency of an appeal with the decree itself. 

On August 13, 1912, President Taft issued an 
order under the act of June 25, 1910, withdrawing 
this land “from settlement, location, sale, or entry,” 
stating the purpose of the withdrawal as “with¬ 
holding from disposition lands awarded the United 
States by the Circuit Court for Oregon October 20, 
1910, and May 20, 1912, by the Circuit Court of 
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Appeals, pending disposition by Congress of legisla¬ 
tion now before it looking to the inclusion of the 
lands within a national forest.” 

The bill shows (R. p. 3) that there was such a 
bill—i. e., to include the land in the Santiam National 
Forest—in the 62d Congress. Senator Chamberlain 
introduced the bill more than a month before the 
Secretary withdrew the land. 

(This, by the way, is some answer in itself to appel¬ 
lant’s argument that the President was trying to 
make an interdicted temporary forest reserve out of 
this land. Rather it indicates the converse—that 
Congress was trying to exercise its reserved right to 
add this land to an existing forest reserve, and that 
the President was simply acting to preserve the 
status quo pending necessary legislation.) 

The bill failed to pass that Congress—which affords 
appellant his ground for contending that the with¬ 
drawal terminated automatically with the expiration 
of that Congress. 

The bill (R., p. 4) shows that thereafter, during 
the 64th and the 65th Congresses, similar bills were 
introduced. None was voted on or even called up 
for consideration, he avers. 

The record does not show, but the fact is, and it 
can be judicially noticed, that a similar bill was intro¬ 
duced in the present 68th Congress by Representa¬ 
tive Sinnott, of Oregon (H. R. 8366), and that it 
passed the House unanimously April 21, 1924. It 
is now pending in the Senate. 




The withdrawal order has never been revoked by 
the President or by Congress. If it be a valid 
withdrawal and if it be that it did not automatically 
cease to have effect upon the expiration of the 62d 
Congress (March 3, 1913), then this land is not now, 
and was not on November 22,1917,“ vacant, * * * 
public land * * * subject to homestead entry.” 
On the contrary, it was, and is, appropriated for 
the time being to purposes other than homestead 
entry. 

The selection was rejected because the land was 
not subject to entry (R. p. 5). On April 20, 1916, 
more than a year after the date of the Supreme 
Court’s decision, the Commissioner of the General 
Land Office advised the local officers of the cancella¬ 
tions of the fraudulent patents and instructed them, 

inasmuch as the land had been withdrawn by Execu- 

# 

tive order of August 13, 1912, “pending the enact¬ 
ment of legislation in regard thereto” (and a bill 
to add the land to the Santiam Forest was pending 
in the 64th Congress at the time the Commissioner 
gave these instructions), that the lands “will not 
become subject to entry or any form of disposal” 
until the register and receiver were further in¬ 
structed by the General Land Office. 

In this situation, the Land Department was called 
upon to determine whether the land at the time of 
appellant’s selection was of a character open to acqui¬ 
sition under the law he invoked. Enough already 
appears to show that the decision of such a question 
involved judgment and discretion. The judgment 
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of the Land Department was adverse to the appellant. 
He has resorted to the courts. If the court has juris¬ 
diction to grant any such relief as is prayed, it must 
first review the Land Department and supersede its 
judgment. 

The United States owns this land. If the Senate 
passes the bill which passed the House last April, the 
land will become a part of a national forest reserved 
to the United States. Through its Chief Executive, 
the United States has endeavored to. preserve its title 
to this land for this national purpose. The United 
States, as much as the appellant, seems entitled to 
be heard by the court in a case where the action of 
the Secretary of the Interior is sought so to be con¬ 
trolled that every vestige of title will be lost to the 
United States. 

ARGUMENT 

• 

Appellant presents his argument in three proposi¬ 
tions, each based on certain specified grounds. 

He first contends that the withdrawal order does 
not bar his selection because (1) it expired by its 
own terms long before his selection; (2) because it 
is void in that under the act of March 4, 1907, the 
President can not create a temporary or permanent 
forest reserve in Oregon; (3) because it is void in 
that the act of June 25, 1910, forbids the President 
to withdraw any Oregon land for forestry purposes 
even temporarily; and (4) because the act of June 
25, 1910, authorizes withdrawal of public land only, 
and this land was not public land August 13, 1912, 
for the reason that the decrees in the Linn & Lane 
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cases had not become final. In other words, the 
title was still in Smith and the Linn & Lane Company. 

We think there is nothing to any of these points. 

In the first paragraph of the withdrawal order 
(R., p. 3) it is stated that the public lands therein 
described are “ temporarily withdrawn from settle¬ 
ment/’ etc. There is not a word as to the time of 
termination of the withdrawal. The order recites 
that the withdrawal was made “under authority of 
the act of Congress approved June 25, 1910.” A 
withdrawal made under the authority of that act, it 
is submitted, comes wholly within the operation of 
that act in all features in respect to which Congress 
expressed its will; and the first section of that act 
specifically provides that “ such withdrawals or reser¬ 
vations shall continue in force until revoked by him 
(i. e., the President) or by an act of Congress .” There 
has been no such revocation either by the President 
or by Congress and there are no words in the with¬ 
drawal order that can be tortured into a revocation. 

i 

True, in the second paragraph the President stated 
that the “objedt” of the withdrawal was to with¬ 
hold the land pending “disposition by Congress of 
legislation now before it looking to the inclusion of 
the lands within a national forest.” That was 
inserted because the act of June 25, 1910, so required. 
The act authorizes the President to withdraw land 
from settlement, etc., and to reserve the same for 
water-power sites, irrigation, classification, or “ other 
'public purposes to be specified in the orders of with¬ 
drawal.” As this was not a reservation of a water- 
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power site or a withdrawal for irrigation or classifica¬ 
tion purposes, it was necessary for the President, in 
order to comply with the requirements of the law, 
to specify the “public purposes” for which the land 
was withdrawn. And by section 3 of the act, the 
Secretary of the Interior is required to report “all 
such withdrawals to Congress at the beginning of 
its next regular session after the date of the with¬ 
drawals”—imposing the duty on him to report this 
withdrawal to the 63d Congress. Congress could 
revoke the withdrawal. Congress has done noth¬ 
ing of the sort. The 62d Congress did not dispose of 
Senator Chamberlain’s bill which passed the Senate. 
Appellant would make nondisposition the same thing 
as disposition. As a matter of fact, the proposed 
legislation is still alive.- If the Senate passes the 
existing bill, which has already passed the House by 
unanimous consent during this Congress, the lands 
will be perpetually withdrawn through operation of 
their inclusion in the Santiam National Forest. 

As to the second point—i. e., that the President 
can not create a forest reserve, temporary or perma¬ 
nent in Oregon, by reason of inhibition in the act of 
March 4, 1907—the obvious answer is that the 
President did not create such a temporary reserve or 
attempt to create one. Congress, before he acted, 
had before it a bill introduced by one of its own 
members proposing to add these lands to an existing 
national forest. The proposal came from the branch 
of Government which had reserved to itself the power 
to create a national forest. The Secretary of Agri- 


culture requested the President to withdraw the land 
from settlement, etc. The President did. This 
was in aid of legislation already initiated. It was a 
necessary step if the legislation were ever to become 
effective. The President withdrew the land, not 
that he might create a forest reserve, but that Con¬ 
gress might. He undoubtedly would have had that 
power even if the act of June 25, 1910, had never 
been enacted. The United States v. Midwest Oil 
Company (236 U. S. 459). 

As to the third point (that under the act of June 
25, 1910, the President could not withdraw lands 
for forestry purposes) these remarks equally apply. 
Moreover, the Circuit Court of Appeals of the 
United States has ruled squarely against appellants 
contention; and that in a case involving these very 
lands and this very withdrawal order: Byron v. United 
States (259 Fed. 371, 376). The court said: 

It is argued that it was error on the part of 
the District Court to hold that lands embraced 
in an order of withdrawal made by the execu¬ 
tive could include certain lands which had been 
awarded to the United States by decree of the 
United States Circuit Court of Appeals pend¬ 
ing disposition by Congress and legislation 
looking to the inclusion of the lands within a 
national forest. The temporary withdrawal 
order was made August 13, 1912, and the 
authority for the order was found in the 
Act of June 25, 1910, c. 421, 36 Stat. 847 
(Comp. St. sections 4523-4525), which author¬ 
ized the President temporarily to withdraw 
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from settlement, location, sale, or entry any 
of the public lands and reserve the same for 
water power sites, irrigation or classifications 
of lands, or other public purposes to be speci¬ 
fied in the orders of withdrawal. We do not 
find that the power of the President is as 
limited as plaintiff in error argues it is, and in 
our opinion a temporary withdrawal, in order 
to include the land within a national forest, 
is within the general purposes contemplated 
by the statute. 

The fourth point is that these lands were not 
“public lands” at the time of the withdrawal order, 
inasmuch as the decree cancelling the Linn & Lane 
patents had not become final. The argument is that 
title was in the Linn & Lane concern down to March 
8, 1915, when the Supreme Court affirmed the decree 
entered in 1910. 

Again Byron v. United States is authority to the 
contrary. The same contention was made in that 
case. The court ruled— 

Plaintiff in error takes the position that 
because these lands were patented at the time 
of the creation of the Cascade and Santiam 
Forests they never became part of such for¬ 
ests, and therefore that upon cancellation of 
such patents the lands were restored to the 
public domain and ought not to have been 
held not open to entry under the land laws. 
But it appears that the Department of the 
Interior took the view that when cancellation 
of the outstanding legal title was effective title 
which had been acquired by fraud was reac- 
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quired by the United States, and that such 
reacquired title related back to the date when 
the legal title was lost, and that the United 
States was revested with a perfect title, to be 
regarded as if it had not been interrupted. 
The principle followed by the Land Depart¬ 
ment was that an order of reservation operates 
upon the equitable as well as the legal rights 
of the United States in the land, and that if 
the legal right is subsequently canceled an 
order of reservation made while legal title was 
outstanding is effective, “for the complete 
title is merely reunited where the equitable 
title was all the time.” In Bradford v. United 
States , 222 Fed. 258, 138 C. C. A. 69, in a suit 
affecting the validity of patents to certain 
public lands, the court said the decree of the 
court declared void, canceled, and annulled the 
patents that had been issued and the convey¬ 
ances made thereunder and restored to and 
declared the land to be the property of the 
United States. “ This cancellation has the 
effect of wiping out as though never existing 
the patent and conveyances in question.” 

In the Bradford case plaintiff sought a decree 
charging the United States with the cost of im¬ 
provements made on land and taxes paid thereon, 
patent to which had been canceled. The court said 
(222 Fed. 258, 259): 

The decree of the court, entered in pursu¬ 
ance of the compromise, avoided, canceled, 
and annulled the patents that had been 
issued and the conveyances made thereunder, 
and restored to and declared the lands to be 


the property of the United States. This 
cancellation has the effect of wiping out as 
though never existing the patents and con¬ 
veyances in question. Certainly Bradford 
under no law of Louisiana, no matter whether 
in good or bad faith, can recover against the 
United States for improvements made on 
public lands of the United States without 
the consent or authority of the United States, 
and where the LTiited States have not in any 
wise accepted or benefited by the improve¬ 
ments for which compensation is claimed. 

As the lands in question must, as an effect 
of the cancellation of the patents, be con¬ 
sidered as continuously the public property 
of the L T nited States, the LTnited States can 
not be held to repay taxes levied and paid 
under authoritv of the state of Louisiana. 

Here was & final decree in 1910 passed by a court 
of competent jurisdiction. The court found that the 
defendants had induced the issue of patents through 
fraud. The timber and stone applications were 
fraudulent. The parties had never complied with 
any law of the United States by operation of which 
title would pass from the United States to the appli¬ 
cants. The whole thing was vitiated by fraud from 
the beginning. In equity the title to this public 
land had never left the United States, albeit the 
Linn & Lane people had procured issue of patents 
importing the passing of the legal title. But, by 
reason of the fraud, these patents were null and void, 
to be esteemed for naught from the beginning, pow¬ 
erless to pass title. The court decreed cancellation 
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on this finding, not a reconveyance to the United 
States, because there was nothing to convey. 

Grant that there was a supersedeas: What was 
superseded? The physical cancellation of the patents 
on the records, maybe; the destruction of what, after 
all, the courts have over and over declared to be the 
muniment of title, not the title itself. The decree of 
October 20, 1910, was self-executing in so far as it 
was declaratory of the predicate on which the pro¬ 
posed physical cancellation of null and void patents 
was based. The latter might be executory; but it is 
of small consequence when the occasion for cancella¬ 
tion is considered—i. e., that the entries were utterly 
fraudulent and that hence neither equitable nor legal 
title ever left the United States. Of course, the 
patents apparently evidenced legal title in the de¬ 
fendant; and the patents were to be actually can¬ 
celed on account ’ of their evidentiary rather than 
their legal effect. One of the points in defense of the 
suits was that they were barred by the act of March 
3, 1891—the statute limiting actions by the United 
States against patents to six years. United States v. 
Smith (181 Fed., 545). The court said (p. 554) on 
this point, citing United States v. Winona & St. Paul 
Railroad (165 U. S., 463), and United States v. 
Chandler-Dunhar Company (209 U. S., 447), that— 

The object of this statute is to extinguish 
any right the Government might have in the 
land and vest a perfect title in the adverse* 
holder after six years from the date of the 
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patent regardless of any mistake or error in 
the Land Department or the fraud or impo¬ 
sition of the patentee. 

In other words, a fraudulent patent vests nothing 
in the patentee, but if the United States fails to in¬ 
stitute suit within six years, after six years a “per¬ 
fect title” “vests” in the patentee, regardless of 
fraud. 

The cases cited by appellant in support of the 
proposition that these were not “public lands” at 
the time of the Executive withdrawal will not stand 
analysis. When Congress undertakes to dispose of 
“public” land, these decisions mean that it can not 
dispose of land already “legally appropriated” (see 
language at top of p. 39 of appellant’s brief) to 
another. They mean that when the Executive dis¬ 
poses of “public land” it must not be land to which 
the rights of others have attached. The Supreme 
Court in Payne v. C. P. Ry. Co., 255 U. S. 228, 237, 
said: 

The act under which the subsequent power- 
site withdrawal was made is confined to 
“public land,” a term uniformly regarded as 
not including lands to which rights have 
attached and become vested through full com¬ 
pliance with an applicable land law. (City 
Newkall v. Sanger, 92 U. S. 761, 763; Minne¬ 
sota v. Hitchcock, 185 U. S. 373, 391; U. S. 
v. Hemmer, 241 U. S. 379, 385-386.) 

Will appellant contend that Smith or Linn & 
* Lane became vested with a title to these lands 
“through full compliance with an applicable land 
law?” 
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Appellant treats reservation from disposition as a 
disposition; in fact, he says so at the bottom of page 
39 of his brief. It is not essential that land be “ public 
land” in the sense of “disposable public land” to 
give to Congress the power to withdraw or reserve. 
As was said in Minnesota v. Hitchcock , 185 U. S. 
373, at p. 394: 

If, for instance, Congress in its judgment 
believes that within the limits of an Indian 
reservation or unceded Indian country—that 
is, within a tract which is not strictly public 
lands—certain lands should be set aside for a 
public park, or as a reservation for military 
purposes, or for any other public uses, it has 
the power notwithstanding the provisions of 
the school-grant section. 

Immediately following the citation of this case in 
the excerpt from Union Pacific Railroad Company v. 
Harris , 215 U. S. 386 (on p. 38, appellant’s brief), 
the court observed that if the words “public lands” 
are used in a different meaning it should be apparent 
either from the context or from the circumstances 
attending the legislation. That Congress in the act 
of 1910 did not intend “public lands” to be limited 
to “disposable public lands”—the public lands of 
the definition given in the cases cited by the appel¬ 
lant—is apparent from language in the second sec¬ 
tion, which excepts from the force and effect of any 
withdrawal lands embraced in any laurful homestead 
or desert-land entry made before the withdrawal; 
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but even as to these lands it was provided that the 
exception “ shall not continue to apply to any par¬ 
ticular tract of land unless the entryman or settler 
shall continue to comply with the law under which 
the entry or settlement was made.” 

In this case we have no lawful entry or settlement 
of the land at the time of the withdrawal. But 
even if there were such entries, the land thus em¬ 
braced would be public land on which the withdrawal 
would operate unless the entryman continued to 
comply with the law under which his entry was 
made. In this case we have unlawful entries, tainted 
from the beginning with fraud. The land never 
ceased to be public land, and the decrees canceling 
the patents were simply declaratory. 

In the view just taken of the case, it is not neces¬ 
sary to consider at any length appellant’s second 
point (Brief, p. 49, etc.): That the Commissioner of 
the General Land Office did not have power to direct 
the local officers to withhold the land from entry 
until further notice from him. The Commissioner 
undoubtedly acted on the strength of the Executive 
withdrawal. After reciting the fact of the with¬ 
drawal, he proceeds (R. p. 11) to state that the lands 
“will not become subject to entry or any form of 
disposition” by the local officers until they were so 
instructed by the Commissioner. The local officers 
rejected appellant’s application “because the land 
is not subject to entry until this office is so advised 
by the C. L. Com. Letter FS of April 20, 1916,” 
(R. p. 13). On appeal, the Commissioner of the 
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General Land Office found in the withe awal by the 
President justification for this action and affirmed 
the register and receiver. Again on appeal the Sec¬ 
retary affirmed the Commissioner for reasons stated 
in the opinion (R. p. 14). Suppose the very points 
appellant raises as to the authority of the President 
to withdraw these as public lands or the other ques¬ 
tion as to the automatic termination of the with¬ 
drawal, were in the mind of the Commissioner, and 
that he were doubtful: It is his function, under the 
Secretary, to settle the question as to “ whether any 
particular tract, belonging to the Government was 
open to sale, preemption or homestead entry.’’ 
(United States ex rel. McBride v. Schurz, 102 U. S., 
378 at p. 401.) He had a right to determine the 
question in advance of applications—to suspend the 
functioning of local officers in receiving entries until 
further instructions. As pointed out in the Secre¬ 
tary’s decision (Exhibit C, R. p. 14, etc.), such a rule 
is fair because it affords everyone an equal oppor¬ 
tunity to enter land restored to the public domain. 
It is aimed at “sooners.” 

The power of the Commissioner temporarily to 
suspend has been exercised without question since 
the beginning. For instance, the Commissioner sus¬ 
pends whole townships from entry pending resurvey. 
That is, as to lands that have been surveyed and 
made disposable public land, some question may 
come up making a resurvey necessary. To prevent 
complications the Commissioner suspends entries 
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pending this resurvey and releases the suspension at 
a time certain so that all may have an equal chance. 
It is a power inherent and necessary to an orderly 
and fair administration of public land laws in the 
interest of the whole public. 

The land was withdrawn by the President. That 
was the fact in 1916, whether as matter of law the 
withdrawal w r as legally subsistent or otherwise. He 
has not revoked the withdrawal; neither has Con¬ 
gress. Under the law as it then existed (act of Sep¬ 
tember 30, 1913, 38 Stat., 113), the President when¬ 
ever, as to lands released from withdrawal, he deems 
it proper, could provide for the opening of the lands 
by settlement in advance of entry or by drawing, or 
by such other method as he deemed advisable in the 
interests of equal opportunity and good administra¬ 
tion, and in doing so might provide that lands should 
be opened only to homestead entry by actual settlers 
only, or to entry under the desert land law for a given 
period, after which the lands would be subject to 
disposition under appropriate public land laws. By 
section 2 of the same act, the Secretary was author¬ 
ized similarly to restrict the restoration in cases where 
he was authorized or directed to make restoration of 
lands previously withdrawn. The President had not 
released these lands from the withdrawal of 1912. 
Under such circumstances, with a power in the Presi¬ 
dent not exercised by him, I submit that the Com¬ 
missioner had no choice other than to direct the local 
officers not to act until further advised. 
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Secretary Payne (R. p. 20) puts it, possibly, on 
even broader grounds, citing the Schurz case as his 
authority; i. e., that whether tract is open to sale 
at the time of any application is a question within 
the authority of the Land Department to determine. 

I would not be understood as contending that any 
officer of the Land Department has the arbitrary 
power to suspend the operation public land laws 
on disposable public domain. But that he has 
power to determine what is presently disposable 
public land must be inherent unless the court in the 
Schurz case is wrong in the statement that Congress 
has constituted the Land Department a special 
tribunal to execute the laws relating to the survey, 
sale, and general care of these lands (pp. 395-6, 
Schurz decision). And it is a proper exercise of 
that power, a necessary act of wise stewardship 
with facts such as we have in this case, for the Com¬ 
missioner to say that these lands are not now dis¬ 
posable and to instruct local officers not to throw 
them open to general disposition until, at a later 
period, after obstacles fancied or real had been 
removed, he gave the word; this, as a wise adminis¬ 
trative process, and as a matter of fair play to those 
of the general public especially interested in such 
lands. 

If the foregoing furnishes an answer to appellant’s 
contentions, it incidentally sustains the first and 
second points of the motion to dismiss and justifies 
the decree entered in this case. But there was 
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another point presented by the motion, which was 
granted generally by the trial court, and that is 
that this is a suit in effect against the United States 
which has not consented to be sued. The court 
is familiar with the argument in support of that 
proposition and the cases usually cited. It is not 
necessary to go further than to recapitulate certain 
facts in this case: 

The lands were not legally appropriated to any 
individual or corporation at the time of the Executive 
withdrawal (unlike the Central Pacific case, where the 
withdrawal was subsequent to the vesting of equi¬ 
table rights in the railroad); preceding the withdrawal, 
steps had been initiated in Congress to add these 
lands to a forest reserve where they would not be 
subject to the form of appropriation attempted by 
the appellant; the Executive withdrawal was an 
administrative act in support of a proposed legisla¬ 
tive act in the interest of the United States; such 
legislation was pending at the time when appellant 
sought to make his entry or selection; and such 
legislation is to-day pending in the present Congress, 
having already passed one House. As a result of 
this suit, the United States is to retain permanently 
this land as a forest reserve if Congress so wills, or 
the appellant is going to acquire the title. What 
title? The title of the United States. Will the 
court try that question behind the back of the United 
States? Has the United States less rights than an 
individual—less rights than Mrs. Harner in the case 
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of Brady v. Work f 263 U. S. 435? This is not a case 
where the United States through the Land Depart¬ 
ment is about to dispose of its title to some one. 
It is a case where the United States is endeavoring 
through the Executive and the legislative branches 
of Government to preserve permanently its title. 
If the effect of the decree determines the real party 
defendant {Oregon v. Hitchcock, 202 U. S. 60), how 
can this be other than a suit against the United 
States? 

The decree should be affirmed. 

C. Edward Wright, 

Attorney for Appellee . 
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MOTION FOR REHEARING 

Under date of November 2, 1925, this court affirmed 
the decree of the Supreme Court of the District of Co¬ 
lumbia dismissing the bill filed in this cause. 

Due to the act of February 13, 1925, limiting appel¬ 
lant’s right to seek review of the case by the Supreme 
Court of the United States to a petition for certiorari, 
and surprise at the decision of this Honorable Court 
resting, as it seems to, upon the decisions in Byron v. 
United States, 259 Fed. 371, and Bradford v. United 
States, 222 Fed. 258, we are led to move a rehearing 
of this cause in justice to the rights of our client and 
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the responsibility imposed upon us in protection of 
those rights. 


STATEMENT 

When appellant sought the tract here in question 
through a selection made in exchange for lands sur¬ 
rendered to the United States under invitation of the 
act of June 4, ’97, the full title was in the United 
States, and the restoration noted on the local records 
for more than a year prior to the filing of the applica¬ 
tion in the year 1917, and there was then no outstand¬ 
ing claim to this land nor was there any bill pending 
in the Congress having as its object appropriation of 
the land to any purpose. The sole ground by the Reg- 
ister and Receiver for the denial of the application 
filed in completion of exchange was ‘ ‘because the land 
is not subject to entry until this office is so advised 
by the G. L. 0. Commissioner’s letter F. S. of April 
20, 1916.” 

In referring to this letter of April 20, 1916, it is 
stated in the opinion of the court: 

“On April 20, 1916, the Commissioner of the 
General Land Office wrote a letter to the Register 
and Receiver of the United States Land Office at 
Roseberg, Oregon, stating that the patents to the 
120 acres of land here involved, and other lands in 
the same vicinity, ‘have been canceled by decree 
of court, which decrees have become finally ef¬ 
fective and have been duly recorded; that, how¬ 
ever, said lands were withdrawn by Executive Or¬ 
der of August 13, 1912, pending the enactment of 
legislation in regard thereto;’ and hence they 
should note upon their records that the patents 
thereto ‘have been canceled and the lands restored 
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to the public domain, but will not become subject 
to entry or any form of disposal until you are so 
instructed by this office.’ ” 

In the further proceedings before the Land Depart¬ 
ment the Secretary of the Interior, on May 8, 1920, 
directed the allowance of the application in exchange 
holding that the withdrawal order of August 13, 1912, 
“in accordance with the express terms of the order it¬ 
self, terminated with the adjournment of the 62nd 
Congress March 4, 1913, the Congress having failed to 
enact the bill introduced therein in aid of which the 
temporary withdrawal was made. ,, (R., pp. 17 and 
18.) 

June 11, 1920, the Secretary vacated his decision of 
May 8, 1920, holding: 

“The entry by claimant in face of the Commis¬ 
sioner’s order (April 20, 1916) was not, in my 
view, effective, and this notwithstanding the fact 
that the President’s order of withdrawal, dated 
August 13, 1912, terminated with adjournment of 
the 62nd Congress.” (R., pp. 19 and 20.) 

It will thus be seen that when the bill was filed in 
this cause there was but one objection being urged to 
the acceptance of appellant’s application filed in ex¬ 
change, namely, that the Commissioner’s order of 
April 20, 1916, amounted to and was intended as a 
withdrawal of the lands, and as such was a sufficient 
bar to the allowance of the application filed in ex¬ 
change notwithstanding it did not refer to and did not 
meet the provisions of the act of June 25, 1910, 36 
Stats. 347, and was not reported to the Congress as a 
withdrawal under said act. 
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In argument of the case, however, in order that the 
court might be fully advised, we urged that the with¬ 
drawal order of August 13, 1912, did not bar the se¬ 
lection in exchange for four reasons, namely: 

(1) Said withdrawal order expired by its terms five 
years before appellant ’s selection was made, as Secre¬ 
tary Payne held in both of his decisions. 

(2) The act of March 4, 1907 (34 Stat., 1271), for¬ 
bade the President thereafter to issue orders creating 
either a temporary or permanent forest reserve in 
Oregon, in which State said 120 acres lie. 

(3) The act of June 25,1910 (36 Stat. 347), to which 
the President in his order referred as his authority 
for issuing it, related solely to temporary withdraw¬ 
als and expressly forbade him thereafter to withdraw 
Oregon lands for forestry purposes, even temporarily. 

(4) By said Act of June 25, 1910, the President was 
empowered to withdraw “public lands” only. Said 
120 acres involved herein did not become “ public 
lands” until about four years after said order was is¬ 
sued, they not until that time having been recovered 
by the United States under a decree which had become 
final. 

In answer to the objection urged on account of Com¬ 
missioner’s letter of April 20,1916, we urged that said 
order did not bar the selection in completion of the ex¬ 
change (1) because said order directed that the lands 
be withheld from entry indefinitely, and was not in¬ 
tended as a new withdrawal but was given solely be¬ 
cause the Commissioner erroneously assumed that the 
order of August 13, 1912, was still in force and com¬ 
pelled such action, and (2) Because under the law the 
Commissioner was not invested with power or discre¬ 
tion in the matter of withdrawal of lands, and that the 


President was limited to a temporary withdrawal as 
provided for in the act of June 25, 1910, and that even 
if the Commissioner’s letter could be construed as in¬ 
tended to create a new withdrawal it was ineffective as 
it did not comply with the act of 1910 in any particu¬ 
lar; was never so construed by the officer making it 
and was never reported to Congress as was required 
by the act of 1910. 

Because the department had granted our contention, 
that the withdrawal order of August 13, 1912, had 
terminated March 4, 1913, and was therefore without 
effect as against appellant’s application in exchange 
when filed four years later, we were rather surprised 
when the court, in its opinion, on our appeal, rests its 
denial of our cause solely on a finding that the with¬ 
drawal order of August 13, 1912, was still in force, ef¬ 
fective, and barred our application, and seemingly 
rests its conclusion in this regard largely if not en¬ 
tirely upon the decisions in the Byron and Bradford 
cases. 

In the proceedings before the Land Department 
these last mentioned cases were thoroughly discussed 
and to the satisfaction of the department and dis- 
carded as not affecting the case arising upon appel¬ 
lant’s application, and it was for that reason that these 
cases were neither discussed in appellant’s brief nor 
presented to the court in oral argument. 

We have therefore to move a rehearing of this case 
and in support thereof respectfully submit that the de¬ 
cisions in the Byron and Bradford cases can have no 
controlling effect in the case arising upon the appel¬ 
lant’s application in exchange here under considera¬ 
tion. 
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I. 


THE CASE OF BYRON V. UNITED STATES 
(259 Fed. 371) SHOULD BE DISREGARDED 
IN DISPOSING OF APPELLANT’S RIGHTS. 

In the opinion of this court in referring to the with¬ 
drawal order of August 13, 1912, it is said: 

‘‘This order of withdrawal was considered by 
the Circuit Court of Appeals of the 9th Circuit 
in Byron v. U. S., 259 Fed. 371-376, where the same 
contention was made as here, that the President 
was without authority to temporarily withdraw 
these lands in the manner set forth in his order; 
but the court dismissing this contention, said: ‘We 
do not find that the power of the President is as 
limited as plaintiff in error argues it is, and in our 
opinion a temporary withdrawal, in order to in¬ 
clude the land within a national forest, is within 
the general purposes contemplated by the statute.’ 

The validity of the President’s order of with¬ 
drawal was not affected bv reason of its antedat- 
ing the affirmance of the decree of cancellation by 
the Supreme Court. The order embraced all the 
rights of the Government in the land, both legal 
and equitable. It logically follows that where the 
Government has been fraudulently divested of its 
title, as in the present case, only the legal title 
passed; hence, where the legal right thus con¬ 
veyed is subsequently canceled, ‘an order of reser¬ 
vation made while legal title was outstanding is 
effective for the complete title is merely re¬ 
united where the equitable title was all the time.’ 
* * * This cancellation has the effect of wip¬ 

ing out as though never existing the patents and 
conveyances in question.” Byron vs. United 
States, 259 Fed. 371; Bradford vs. United States, 
222 Fed. 258. 
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It is respectfully submitted that the contentions 
made in the Byron case with respect to said with¬ 
drawal were entirely different from the contentions 
advanced by the appellant in this cause. Again, the 
quotation in the decision of this court taken from the 
Byron case, was not the conclusion of the court in that 
case, but merely a statement with respect to the hold¬ 
ing of the Interior Department. 

In order that our position may be understood, let 
us look into what was involved in the Byron case and 
just what was said by the court: Byron had been con¬ 
victed by the lower court of using the mails to defraud. 
The indictment charged that he fraudulently repre¬ 
sented to victims that he could, within two years and 
at a cost of $2.50 per acre, obtain for them title to so- 
called “selected lands’’ and “patented lands” if each 
would pay him certain fees for services; that the “se¬ 
lected” lands were no bar to other disposals and that 
the “patented” lands had been recovered because of 
fraud and restored to the public domain; that these 
lands were open to disposal under the timber and stone 
act; that they could be secured for $2.50 per acre; that 
personal examination before tiling was unnecessary, 
and that if the victims failed to obtain patents as 
promised Byron would refund the money paid him. 
The indictment further charged that Byron never ob¬ 
tained title to any of said lands for his victims within 
the terms or for the price stated or otherwise; that 
under the rulings of the Land Department he could 
not obtain preferences for his victims nor could he un¬ 
der the holdings of the Land Department make entry 
on the lands nor purchase them at $2.50 per acre, the 
Land Department holding that the lands entered under 
the timber and stone act were to be disposed of at an 
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appraised price, $2.50 per acre being the minimum 
price, and that Byron never intended to refund the 
money paid to him. Byron argued the lower court 
erred in four respects: 

(1) That the departmental regulation requiring 
personal examination of the land was illegal and there¬ 
fore the lower court should not have admitted evidence 
that Byron told his victims that such examination was 
unnecessary. The court answered that the crime was 
committed whether the regulation was valid or invalid. 
In this regard it is stated in the opinion of the court: 

“It is to be remembered that the defendants, in 
executing the scheme charged, would induce the 
‘ victims* to believe that by tiling upon the lands 
they would obtain a preference to obtain patent by 
paying $2.50 per acre to the Government, the ap¬ 
plicants also understanding that they were to ob¬ 
tain patents from the Land Office. Byron never 
informed them that the regulations with respect 
to personal inspection before filing was, in his 
opinion, in excess of the authority of the Land De¬ 
partment ; nor did he tell them that unless regula¬ 
tions made by the Land Office were complied with 
the applications would be rejected. On the con¬ 
trary, the applicants said that they paid Byron 
on the assumption that they would obtain patents, 
and it follows, we think, that if his representations 
with respect to inspection and price per acre were 
false and made with a view to have the applicants 
pay him the moneys which he obtained from them, 
and were acted upon, this evidence was competent 
and relevant, notwithstanding any possible ques¬ 
tion as to the validity of the rule of the Land De¬ 
partment.” 

(2) Another error charged was that the depart¬ 
mental regulation requiring an appraisal under the 
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timber and stone act was also invalid and that hence 
the lower court should not have admitted evidence that 
Byron said the land would cost only $2.50 per acre. 
The court again answered that the crime was commit¬ 
ted whether or not the regulation was valid. In this 
regard the court said: 

“The regulation is said to be invalid and there¬ 
fore that such evidence was improperly admitted. 
But the regulation was being enforced by the Land 
Office, and under the practice no patent could be 
had unless the price at which the land was ap¬ 
praised was paid, provided the appraisal was 
made within the time limited in the regulation. 
The District Court charged that the Land De¬ 
partment was enforcing the rule with respect to 
appraisement; that it controlled applications for 
the purchase of lands; and that a representation, 
if made, that the applicant could not be required 
to pay to exceed $2.50 an acre for the land, i is 
not true and not the law. ’ Our opinion is that the 
question of the validity of the Begulation was not 
directly in issue, for if the defendant believed that 
his view as to the invalidity of the regulation was 
sound, yet, if he knew of the rule and made the 
representations that he is charged to have made, 
intending to defraud the persons to whom he made 
such representations out of moneys which they 
would pay to him, and, if he used the mails as 
charged, lie would be guilty of a violation of the 
statute/’ 

(3) Another charge was that a portion of the pat¬ 
ented lands were patented before the Santiam National 
Forest was created, but were inside the exterior boun¬ 
daries thereof; that upon the final decree of cancella¬ 
tion by the Supreme Court, because of fraud the lands 
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did not become part of the forest, but instead became 
part of the public domain and hence subject to entry. 
It does not appear from the report of the case what 
instructions the lower court gave on this point, but 
in answer the upper court said: 

“ Plaintiff in error takes the position that, be¬ 
cause these lands were patented at the time of the 
creation of the Cascade and Santiam Forests, they 
never became part of such forests, and therefore 
that upon cancellation of such patents the lands 
were restored to the public domain and ought not 
to have been held not open to entry under the 
lands laws. But it appears that the Department 
of the Interior took the view that, when cancel¬ 
lation of the outstanding legal title was effective, 
title which had been acquired by fraud was reac¬ 
quired by the United States, and that such reac¬ 
quired title related back to the date when the legal 
title was lost, and that the United States was re¬ 
vested with a perfect title, to be regarded as if it 
had not been interrupted. The principle followed 
by the Land Department was that an order of res¬ 
ervation operates upon the equitable as well as 
the legal rights of the United States in the land, 
and that, if the legal right is subsequently can¬ 
celed, an order of reservation made while legal 
title was outstanding is effective, ‘for the complete 
title is merely reunited where the equitable title 
was all the time/ ” 

(4) The last contention of the defendant and the 
answer of the upper court thereto is in full as follows: 

“It is argued that it was error on the part of the 
District Court to hold that lands embraced in an 
order of withdrawal made by the executive could 
include certain lands which had been awarded to 
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the United States by decree of the United States 
Circuit Court of Appeals pending disposition by 
Congress of legislation looking to the inclusion 
of the lands within a national forest. The tem¬ 
porary withdrawal order was made August 13, 
1912, and the authority for the order was found 
in the Act of June 25, 1910, c. 421; 36 Stat., 847; 
(Comp. St. sects. 4523-2525), which authorized the 
President temporarily to withdraw from settle¬ 
ment, location, sale, or entry any of the public 
lands and reserve the same for waterpower sites, 
irrigation or classification of lands, or other pub¬ 
lic purposes to be specified in the orders of with¬ 
drawal. We do not find that the power of the 
President is limited as plaintiff in error argues it 
is, and in our opinion a temporary withdrawal, in 
order to include the land within a national forest, 
is within the general purposes contemplated by the 
statute. U. S. Midwest Oil Co. 236 U. S., 459; 35 
Sup. Ct., 309; 59 L. Ed. 673. It is clear, under the 
record, that the Land Department held the lands 
called i patented 1 to be within the National Forest 
and rejected the applications made through the in¬ 
stigation of Byron. Plaintiff in error well knew 
that, while the Land Department held the lands to 
be wfithin a national forest, title could not be ob¬ 
tained; but, notwithstanding this knowledge, the 
evidence goes to show that Byron took money 
from the applicants with the intention of deceiving 
them and not refunding.” 

The language of the court containing the inference 
that in case the original patentee obtains the patent 
by fraud the Equitable Title never leaves the United 
States, should be disregarded because same is not the 
holding of the court on this point, but is merely a re¬ 
cital of the holding by the Land Department which, 
whether right or wrong, was sufficient to prevent 
Byron from fulfilling his promises and therefore made 
him guilty of the crime charged. 
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In the above sub-divisions 1 and 2 regarding the 
Byron case, the court recites the two regulations of 
the Land Department (that personal examination is 
necessary and that the lands must be sold at their 
• appraised value) and expressly states that the court 
is not called upon to determine whether these regula¬ 
tions are valid or invalid because, in either event, By¬ 
ron committed the crime charged because of his in¬ 
ability to fulfill his representations. The language 
under above sub-division 3 immediately follows, in 
which the court recites a third holding of the depart¬ 
ment, namely, that if the original patent to lands 
within a national forest are canceled, the land ipso facto 
becomes a part of that forest and is not subject to 
entry. We feel that in this particular, just as in sub¬ 
divisions 1 and 2, the court was not passing on the 
validity of this departmental holding but merely point¬ 
ing out that inasmuch as such holding had been made, 
Byron could not obtain the land within the time and 
at the price represented and was therefore guilty of 
the crime charged. The court did not state whether 
or not it approved—it merely recites the existence of 
the holding. The following language of the opinion 
rendered impossible any other conclusion: 

“It is clear, under the record, that the Land 
Department held the lands called i patented’ to be 
within the national forest and rejected the appli¬ 
cations made through the instigation of Byron. 
Plaintiff in error well knew that, while the Land 
Department held the lands to be within a National 
Forest, title could not be obtained; but, notwith¬ 
standing this knowledge, the evidence goes to show 
that Byron took money from the applicants with 
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the intention of deceiving them and not refund¬ 
ing.” 

In this connection the court’s attention should be 
invited to the fact that the court’s decision is specifi¬ 
cally limited to lands recovered that fell within the ex¬ 
terior limits of the National Forest and not to lands 
outside thereof, such as are those involved in this case, 
and the rules regarding the tivo classes of lands are 
very different. Hence, even assuming for the sake of 
argument that the court’s language would be appli¬ 
cable under some circumstances, it must be clear that 
the validity of the order of August 13, 1912, involved 
in this case was not before the court when it was con¬ 
sidering the facts raised under sub-division 3 above, 
of its opinion. Sub-division 3 relates solely to lands 
inside of the Santiam National Forest. The legal sit¬ 
uation of lands outside thereof are discussed only un¬ 
der sub-division 5 of the court’s opinion in the Byron 
case. 

To understand the situation in this particular, we 
call attention to the fact that the Santiam National 
Forest was created by Presidential Proclamation of 
March 2, 1907, which was before the act prohibiting 
the creation of forest reserves in certain states —Act 
of March 4, 1907. By said proclamation the exterior 
boundaries of the forest were defined and the following 
provision was inserted: 

“ There is excepted from the force and effect 
of this proclamation all lands which are on this 
date embraced in any legal entry or covered by 
any lawful filing or selection.” 
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It might readily enough be urged that as this proc¬ 
lamation was clearly prospective in its operation— 
not limited by the terms of the later act of June 25, 
1910, to public lands, the judgment with respect to an 
entry within the exterior boundaries of the forest at 
the date of the President’s proclamation afterwards 
adjudged to have been made in fraud, was not a legal 
entry or lawful filing within the meaning of the proc¬ 
lamation. Therefore, the question whether, upon can¬ 
cellation, the proclamation attaches to lands inside 
the reserve and makes them a part of the forest has 
little or no relation to the question whether, upon can¬ 
cellation of the patents to lands outside the reserve, 
the withdrawal order of August 13, 1912, attaches to 
and withholds them from entry. The language of the 
order and of the proclamation are entirely different. 
The order of 1912 expressly states that it covers public 
lands only and in terms which have a present opera¬ 
tion only. Whereas, the proclamation it might be 
urged, in effect covers not only lands which are then 
public lands, but also lands upon which there was no 
lawfful filing, as soon as they again become public 
lands. 

Again, the court’s attention should be called to the 
fact that the President’s pov T er on March 2, 1907, to 
issue proclamation w T as not limited in the same way as 
his pow r er to issue the w r ithdraw T al order of August 
13, 1912, then limited by both the act of March 4, 1907, 
and the act of June 25, 1910. In the Byron case his 
counsel, discussing the wdthdrav T al order, urged that 
it w r as invalid not because prohibited by the acts of 
1907 and 1910, and not because it had, by its terms, 
expired and w T as no longer effective, but because the 
act of 1910 gave the President power to withdraw 
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lands only “for water-power sites, irrigation, classi¬ 
fication of lands, or other public purposes,” and that 
a withdrawal for a forest reserve is not among the 
enumerated purposes or akin to them, so that under 
the doctrine of ejusdem generis the President had no 
power to make it and it was in this connection that the 
court said: 

“We do not find that the power of the President 
is as limited as plaintiff in error argues it is, and 
in our opinion a temporary withdrawal order, in 
order to include the lands within a forest reserve, 
is within the general powers contemplated by the 
statute/’ 

The opinion contains no further language regarding 
the withdrawal order of August 13, 1912. 

In conclusion, therefore, we say that this decision 
in the Byron case should be disregarded and cannot 
have any controlling effect in the case at bar. 

(a) Because the court held that in view of the sev¬ 
eral holdings of the Land Department Byron knew he 
could not obtain the title within the time and at the 
price stated, and also he did not intend to return the 
fee, so that the crime was committed regardless of 
whether the withdrawal order was in fact valid or in¬ 
valid. 

(b) Because an examination of the opinion and of 
the briefs and records in the case show that the only 
reason urged against the validity of the order was the 
doctrine of ejusdem generis and it was never suggested 
that the order expired by its terms nor was there pre¬ 
sented to the court any other arguments which we 
have presented and which we believe have conclusively 
shown the order of August 13, 1912, to be illegal and 
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void, or at least it ceased to have effect at the time the 
tiling in completion of the exchange here in question 
was tiled. 

(c) Because of the well settled rule of law that 
where a decision is rendered without consideration of 
a point which might have been raised but was not 
raised, such decision must not he deemed a precedent 
either by the same court or by any other tribunal. 

Barney v. la. Cent. R. R. Co. 116 la. 133. 

Duff v. Fisher, 15 Cal. 375. 

Atwood v. Mayor, 141 Mich. 295. 

Moynett v. Burnham, 143 Mich. 489. 

Alfing v. New Birdsall Co. 17 S. D. 350. 

Kimball v. Grantsville, 19 U. 368. 

Brasth v. People, 195 111. 165. 

II. 

THE CASE OF BRADFORD v. UNITED STATES, 
222 FED. 258, SHOULD ALSO BE DISRE¬ 
GARDED IN DISPOSING OF APPELLANT’S 
RIGHTS. 

True, in the decision of the Circuit Court of Appeals 
for the Ninth Circuit in the Byron case, just adverted 
to, the court said: 

“In Bradford v. U. S., 222 Fed. 258,138 C. C. A. 
69, in a suit affecting the validity of patents to 
certain public lands, the court said the decree of the 
court declared void, cancelled, and annulled the 
patents that had been issued and the conveyances 
made thereunder and restored to and declared the 
land to be the property of the United States. “Phis 
cancellation has the effect of wiping out as though 
never existing the patents and conveyances in 
question.’ ” 
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Let us look, however, to the Bradford case in order 
to see just what was involved, as that must control the 
effect to be given to the decision rendered in said case. 

Prior to the institution of the action resulting in the 
decision of the Circuit Court of Appeals, Fifth Circuit, 
reported in 222 Fed. 258, Bradford had instituted pro¬ 
ceedings in the Court of Claims to recover some $15,- 
000.00 for improvements made upon and taxes paid on 
certain lands acquired from the United States under 
the public land laws in the State of Louisiana. The 
Court of Claims denied his claim and he appealed to 
the Supreme Court of the United States, the case being 
reported, 228 U. S. 446. The Supreme Court sustained 
the Court of Claims and in disposing of the matter the 
court said, at pp. 452 and 453: 

“It will be observed from the allegations of the 
petition that appellant not only had been con¬ 
victed of defrauding the Government of certain 
lands, but that he was charged with fraud in re¬ 
gard to the lands which he relinquished and on ac¬ 
count of which he contends a contract arose be¬ 
tween him and the Government. This must be 
regarded as an element in the consideration of the 
case. Appellant was a convicted wrongdoer in 
two cases; he was a suspected wrongdoer in the 
other cases, and from that standpoint the Govern¬ 
ment dealt with him; and he was a petitioner for 
a pardon. The pardon was granted, but upon 
terms. He was to make restitution for his wrong¬ 
doing. The defrauded Government was to be made 
whole. And not by wresting from him a right, 
either directly or through the coercion of circum¬ 
stances, but by his voluntary reparation, securing 
thereby the Government clemency . 91 

After losing this action he instituted a second pro¬ 
ceeding in the State of Louisiana to recover from the 
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United States the value of said improvements and 
taxes, which resulted in the decision reported in 222 
Fed. 258. In disposing of the case the court held that 
in its opinion this case is controlled by Bradford v. 
U. S., 228 U. S. 446, so far as it is therein decided that 
the District Attorney of the United States was without 
authority to bind the United States and accepting the 
appellant’s contention that the adjustment made in 
settling the cases in court was in effect a compromise. 


“The decree of the court, entered in pursuance 
of the compromise, avoided, canceled, and an¬ 
nulled the patents that had been issued and the 
conveyances made thereunder, and restored to and 
declared the lands to be the property of the United 
States. This cancellation has the effect of wiping 
out as though never existing the patents and con¬ 
veyances in question. Certainly Bradford under 
no law of Louisiana, no matter whether in good 
or bad faith, can recover against the United States 
for improvements made on public lands of the 
United States without the consent or authority of 
the United States, and where the United States 
have not in any wise accepted or benefited by 
the improvements for which compensation is 
claimed.” 

It will thus be seen that the Bradford case in nowise 
involved the validity of the patents to the lands relin¬ 
quished by Bradford in securing his pardon . He vol¬ 
untarily relinquished whatever right, title or claim 
he might have to the lands under the entries and this 
act on his part had the effect of avoiding, under the 
entries and patents to the lands surrendered, irre¬ 
spective of any question as to whether these entries 
might have been maintained in the absence of such act 
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on his part. The sole question before the court in the 
Bradford cases was as to whether, as he asserted the 
relinquishment was upon conditions especially reserv¬ 
ing rights, the same had the effect of putting the 
United States under indebtedness to him. It must be 
readily seen, therefore, that nothing which may have 
been said in the course of the opinion in this case could 
in anywise affect the question as to the validity of the 
withdrawal order of 1912, involved in this case. 

III. 

THE EXECUTIVE ORDER OF AUGUST 13, 1912, 
SHOULD HAVE BEEN DISREGARDED IN 
DISPOSING OF APPELLANT'S RIGHTS. 

This brings us to the real questions involved in de¬ 
termining appellant's rights in the premises, namely: 

(1) Was the withdrawal order of August 13, 1912, 
a valid order and 

(2) Had it expired prior to the filing of appellant’s 
application in completion of exchange? 

In the opinion of the court it was said: 

“The contention of counsel for plaintiff, that 
the state of Oregon is exempt from the operation 
of the Act of June 25, 1910, vesting the President 
with the power of withdrawal, is without founda¬ 
tion, since the exemption relates solely to an at¬ 
tempt to create a forest reserve, or an addition 
to an existing reserve, otherwise than by an Act 
of Congress. The President, in the order here 
in question, is attempting neither to create a for¬ 
est reserve, nor add to one already existing, he 
merely withdrew the land from settlement pending 
action by Congress, which alone has the power 
under the Act to create forest reserves within the 
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states therein named. In other words, the Presi¬ 
dent withdrew the land, not to create a forest re¬ 
serve, but that Congress might. 

And also: 

“It is urged, by Counsel for Plaintiff, that in¬ 
asmuch as the Legislation then pending in Con¬ 
gress failed of enactment, the order of the Presi¬ 
dent ended with the final adjournment of that 
Congress, and that this order was no longer ef¬ 
fective when plaintiff attempted to make his en¬ 
try in 1917. We are not impressed by this con¬ 
tention. While the order of withdrawal inci¬ 
dentally referred to pending legislation in Con¬ 
gress, it was evidently intended to operate as a 
temporary withdrawal until such time as Congress 
might act in the premises. The order of with¬ 
drawal, however, under the authority conferred 
on the President by the Act of June 1910, must, 
by the terms of the act, stand ‘ until revoked by 
him or by an Act of Congress. ’ No such revoca¬ 
tion has been made.” 


1 . 

It is not our purpose to enter upon an extended 
argument of these questions as they are fully covered 
in our brief. However, we note that in considering 
the first question the court apparently looked only to 
the proviso in the act of June 25, 1910, and not to the 
original act of March 4, 1907, which was the primary 
inhibition against forestry wthdrawals in the states 
named. This is material, in this, that in determining 
the scope and purpose of Congress the condition exist¬ 
ing at the time the legislation was enacted, which nec¬ 
essarily called for the legislation, is available and 
material in the construction of the statute. When the 
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act of March 4th was under consideration it was 
stated, in debates, that on April 4, 1906, 63,000,000 
acres were included in permanent forest reserves and 
Mr. Pinchot, the head of the Forest Service, stated in 
writing early in 1907 that 127,000,000 acres were then 
included therein, 41 Congressional Record, 3528, an 
increase of 64,000,000 acres in less than one year. The 
Commissioner’s annual report for the years ending 
June 30, 1906, and June 30, 1907, stated that on the 
former date 34,508,741 acres were temporarily with¬ 
drawn for forest purposes and that during the eight 
months between June 30, 1906, and March 4, 1907, an 
additional 24,581,101 acres were thus temporarily 
withdrawn, making a total of 59,089,842 acres. In re¬ 
ferring to these withdrawals the act of June 11, 1906, 
34 Stats. 233, provided: 

‘ 4 The Secretary of Agriculture may, in his dis¬ 
cretion, * * * examine and ascertain as to 

the location and extent of lands within permanent 
or temporary forest reserves * * * which 

are chiefly valuable for agriculture, and which, in 
his opinion, may be occupied for agricultural 
purposes without injury to the forest reserves.” 

It will thus be seen that in 1906, the Congress con¬ 
strued withdrawals for the purpose of ascertaining 
whether they should be put within permanent reserves 
as constituting temporary forest reserves, and the act 
of 1907 was undoubtedly enacted in the light of the 
previous legislation. To say that withdrawal by the 
President with a view of putting lands within a for¬ 
est reserve did not create a forest within the meaning 
of the act of 1907, robs the act of 1907 of its full pur¬ 
pose, for its clear purpose was to prevent withholding 
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of great bodies of the public lands, because of forestry 
possibilities, from general disposal. 

In construing a statute the construction placed 
thereon by the department of the Government charged 
with its execution immediately following its passage 
is always persuasive as the departmental officials were 
undoubtedly familiar with the purpose of the legisla¬ 
tion, and in this connection it is worthy of note that 
not a single withdrawal was ordered in any of the pro¬ 
hibited states at the instance of the Interior Depart¬ 
ment from March 4, 1907, to the date of the with¬ 
drawal here in question which withdrawal, as before 
stated, was not upon the recommendation of the In¬ 
terior Department but of the Agricultural Depart¬ 
ment. 

Again, even as late as 1917, when the Secretary of 
the Interior reported to the Sixty-fourth Congress on 
House Bill No. 734, he said: 

“I have no objection to the enactment of the 
bill, as upon its passage the public lands in the 
areas therein described may be withdrawn and 
examined.” 

In that case no withdrawal was made until after the 
bill had become a law. In this connection, see also 
Chicago , Milwaukee & St. Paul Railroad Co. v. U. S., 
244 U. S. 351. 


2 . 

Now with regard to the termination of the with¬ 
drawal, was it not possible for the President, when 
making a temporary withdrawal, to say that, I do 
withdraw this land and in the event a given thing does 
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not occur on or before January 1st, next, that the with¬ 
drawal shall thereupon cease and determine, and if 
this be so, is there any difference in legal effect be¬ 
tween such a statement and that contained in the 
withdrawal order of August 13, 1912, which was said 
to be 


“Pending disposition by Congress of legisla¬ 
tion now before it looking to the inclusion of the 
lands within a national forest.’ ’ 

Would any legislation be pending before that Con¬ 
gress after it had expired by operation of law, and was 
not its expiration clearly fixed by law as of March 4, 
1913. 

The law is well settled that statutes should not be 
construed as requiring the performance of a useless 
Act. Hence, since in the present case the order spe¬ 
cified the exact period of its operation, it was unneces¬ 
sary to issue another order declaring that such period 
had expired. In other words, the first order contained 
its own revocation. If the President had power to 
issue the order of withdrawal, he also had power to 
revoke it, and no valid reason can be given why he 
should be required to issue two separate orders at 
different times instead of combining the two in one 
order. 

It so happens that the practice of the Land Depart¬ 
ment accords ivith our construction of said order. 
Since 1916 there ivere issued a few temporary with¬ 
drawal orders for forestry purposes in the prohibited 
States in advance of legislation authorizing them . 
Four of these . orders provided specifically that the 
lands covered thereby “ are hereby temporarily with- 



24 


drawn until March 5, 1919, in aid of legislation pro¬ 
posed in pending” (describing the particular bill be¬ 
fore Congress). “If such legislation he not enacted be¬ 
fore the adjournment of the last session of the 65th 
Congress and no other direction is given regarding the 
disposal of such land, they will, on March 5, 1919, be¬ 
come subject to disposal under any law then applicable 
thereto without further order.” The language of 
these orders and the practice of the Land Department 
thereunder support our contention for two reasons: 

(a) The lands covered by two of the orders were in¬ 
cluded by Congress in permanent forest reserves by 
acts passed before March 5, 1919, but the pending bills 
referred to in the other tivo orders were not enacted 
by that date, and therefore the Land Department on 
its records treated the lands as ipso facto restored to 
the public domain without subsequent orders of revoca¬ 
tion. In other words, they very properly held that if 
an order specifying the period of its duration is issued, 
the Act of 1910 does not require the useless procedure 
of issuing an order of revocation. 

(b) The language also shows that it is foreign to the 
object of the Act and is not and should not be the pur¬ 
pose of the President to withhold lands from disposi¬ 
tion until the Congress then in session or some other 
Congress in the indefinite future has actually voted on 
the bill in question or some other similar bill, but in¬ 
stead is the purpose only to give Congress a chance 
to vote, recognizing always that Congress and not the 
President has power to dispose of public lands. 

In Secretary Payne’s decision holding that the with¬ 
drawal order of August 13, 1912, terminated with the 
adjournment of the 62nd Congress March 4, 1913, he 
refers to the case of Northern Pacific Railway Com- 
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party v. De Lacey, 174 U. S. 622. We did not refer to 
or discuss this case in our brief, for the reason, as 
before stated, that the Department had granted our 
contention in this particular. We would be pleased, 
however, to have the court examine this case. It was 
claimed in that case that a preemption filed of record, 
uncanceled, in the General Land Office at the time 
rights became fixed under the railway grant, served 
to defeat the grant. The court held, however: 

“We thus find that since 1871 all claimants of 
preemption rights lost those rights by operation 
of law, unless within thrity months after the date 
prescribed for filing their declaratory notices they 
make proper proof and payment for the lands 
claimed. The filing of their declaratory state¬ 
ment, and the record made in pursuance of that 
filing became without legal value if within the time 
prescribed by the statute proper proof and pay¬ 
ment were not made. Whether such proof and 
payment were made would be matter of record, 
and if they were not so made the original claim 
was cancelled by operation of law, and required 
no cancellation on the records of the land office 
to carry the forfeiture into effect. The law for¬ 
feited the right and cancelled the entry just as 
effectually as if the fact were evidenced by an 
entry upon the record. The mere entry would 
not cause the forfeiture or cancellation. It is the 
provision of law which makes the forfeiture, and 
the entries on the record are a mere acknowledg¬ 
ment of the law, and have in and of themselves, 
if not authorized by the law, no effect. The law 
does not provide for such a cancellation before it 
is to take effect. The expiration of time is a 
most effective cancellation. 

In such a case as this, where the forfeiture oc¬ 
curs by the expiration of the thirty months within 
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which to make proof and payment, the record 
shows that the claim has expired; that it no longer 
exists for any purpose, and therefore it cannot be 
necessary in order that the law shall have its full 
operation that an acknowledgement of the fact 
should be made by an officer in the land office. The 
law is not thus subject to the act or the omission 
to act of that officer.’’ 

The failure of the Congress to enact the legislation 
in the light of the order which had been reported to 
the Congress certainly meets all that is necessary to fix 
the termination of the withdrawal; otherwise, instead 
of being temporary it would go on ad infinitum without 
limitation, which would clearly be in opposition to the 
purpose as expressed in the act of June 25, 1910, limit¬ 
ing the Executive power to temporary withdrawals. 

United States v. Midwest Oil Company. 

In the closing paragraph of the court’s decision in 
the present case it is said: 

4 ‘However, the power of withdrawal is inherent 
in the President without the express authority of 
Congress, U. S. v. Midwest Oil Co., 236 U. S. 459.” 

It should be remembered that the withdrawal in 
question and under consideration in the Midwest Oil 
Company’s case was the withdrawal of September 
27, 1909. This was prior to the passage of the act of 
June 25, 1910, which the majority in the Senate, in 
reporting on the bill afterwards becoming the act of 
June 25, 1910, while reporting that the President al¬ 
ready had a general power of withdrawal, recom- 
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mended the passage of the pending bill as it operated 
to restrict the greater power already possessed. Sen¬ 
ate Report 171, 64 Congress, second session. A read¬ 
ing of the sixth subdivision of the court’s opinion, be¬ 
ginning at page 481, clearly evidences that said opin¬ 
ion is in nowise opposed to the propositions advanced 
by us either with regard to the act of March 4, 1907, 
supra, or the act of June 25, 1910, neither of which was 
taken into consideration by the court, except so far 
as to state that the restriction in the act of 1910 could 
not affect the case then before the court, as it was 
passed after the withdrawal of September 27, 1909, 
and clearly showed that it was not intended to inter¬ 
fere with withdrawals thereto made, or with rights 
theretofore claimed to have been initiated and per¬ 
fected. As said by the court on page 483, in referring 
to the act of June 25, 1910: 

“The act left the rights of parties in the posi¬ 
tion of these appelles, to be determined by the 
state of the law when the proclamation was is¬ 
sued.” 

This case, involving as it does the exercise of the 
power of withdrawal from general disposition of the 
public lands, a power that was questioned by the Presi¬ 
dent himself when recommending the legislation re¬ 
sulting in the Act of June 25, 1910; a power forbidden 
to a certain extent by the Act of March 4, 1907, and 
specifically limited by the Act of June 25, 1910, to 
“Public Lands,” it is to be regretted that the court did 
not find it necessary to consider the specific objections 
to the withdrawal order of August 13, 1912, as a bar 
to right asserted in completion of the exchange, but 


this may have been due to the weight given to the By¬ 
ron and Bradford and Midwest cases, in neither one of 
which, as before shown, was any consideration given 
to said objections. 

F. W. Clements, 

Clark M. Cavenee, 
Attorneys for Appellant . 




